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PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under reg- 
latory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are re- 
quired to be published in the Federal Register. For reasons of policy 
the identities of the parties are not reported in decisions issued under 
one statute which expressly authorizes, but does not require the pub- 
lication of the facts and circumstances of a violation, unless the Sec- 
retary in his decision has specifically ordered or directed such pub- 
lication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1940 ed. 601 e¢ seg.), the Packers 
and Stockyards Act, 1921 (7 U.S.C. 1940 ed. 181 et seg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 
499a et seq.) 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may be 
cited by giving the volume and page, for illustration, thus: 1 A.D. 
472. It is unnecessary to cite the docket or decision number. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of the decisions reported will be found at end of 
each issue, and the cumulative yearly Index-Digest will be found at 
the end of No. 12 (December) issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January of 1942 and an- 
nual bound volumes of the decisions will be available through the 
Superintendent of Documents, U. S. Government Printing Office, 


Washington, D. C. 
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AGRICULTURE DECISIONS 
(A. D. 1215) 
In re A. FELDSTEIN AND CoMPANY. CEA Doc. No. 36. Decided May 13, 1946. 





Suspension of Trading Privileges on Contract Markets—Failure to 
File Reports of Futures Trading 


For failing to file reports required by the Commodity Exchange Act, respond- 
ent’s trading privileges on contract markets are suspended for 90 days. 


Mr. John B. Poindexter for complainant. Mr. Harry H. Fortes, of Chicago, 
Illinois, for respondent. Mr. John J. Murray, Referee. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Commodity Exchange 
Act (7 U.S.C., Chapter 1), instituted by a complaint issued by the 
Secretary of Agriculture on December 5, 1945, The respondent, A. 
Feldstein and Company, of Chicago, Illinois, was charged with vio- 
lating the reporting requirements of the act in connection with egg 
futures holdings on the Chicago Mercantile Exchange in October 
1945. At respondent’s request, the time to answer was extended by 
John J. Murray, Office of the Solicitor, who was assigned as referee 
by an Acting Associate Solicitor on January 4, 1946. Through 
Harry H. Fortes of Chicago as attorney, respondent filed an answer 
on January 9, 1946, admitting the allegations of the complaint and 
stating that the failure to report was due rather to the press of 
business and lack of help than to a conscious attempt to violate the 
act or conceal operations. On March 11, 1946, the Production and 
Marketing Administration, the complainant, through its attorney, 
John B. Poindexter, Office of the Solicitor, filed a recommendation 
that respondent’s trading privileges on contract markets be sus- 
pended for 90 days. Without further investigation or hearing, as 
is authorized by section 0.9(c) of the rules of practice (17 CFR, 
Cum. Supp., Part O, as amended by 10 F.R. 2647, 5068, 10964), the 
referee issued his report on April 10, 1946, proposing the suspension 
recommended by complainant. When the time for excepting to the 
report expired without any exceptions having been filed, the record 
was submitted to this office, where this decision has been prepared. 

FINDINGS OF FACT 

1. Respondent is Albert Feldstein, an individual doing business 
as A. Feldstein and Company at 936 West Fulton Market, Chicago, 
Illinois. 

2. From October 6,°1945, to October 30, 1945, respondent was 
short more than 25 carlots in the November 1945 egg future on the 
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Chicago Mercantile Exchange, a contract market, but did not report 
his egg futures holdings to the Commodity Exchange Authority. 

3. Respondent knew of the reporting requirements, as he had 
previously, in 1944, filed reports when he held egg futures positions 
of the size required to be reported. 

4. On October 23, 1945, when he was short 31 carlots of Novem- 
ber 1945 egg futures, respondent told representatives of the Depart- 
ment of Agriculture that he was short 11 carlots in that future, and 
on October 29, 1945, on which day he increased his then short posi- 
tion from 28 to 31 carlots in that future, he told such representatives 
that he was familiar with the reporting requirements and that he 
submitted reports when in a reporting status. 


CONCLUSIONS 


Section 41 of the act (7 U.S.C. 61) requires a person to file reports 
in accordance with the rules and regulations when he has a long or 
short position in any future of any commodity in excess of an 
amount fixed by the Secretary of Agriculture. In 17 CFR 5.10, 
5.11, and 5.21, regulations under the act, the Secretary has fixed 
25 carlots as this amount for eggs and prescribed the method of 
reporting. The findings show that respondent violated these pro- 
visions, authorizing suspension of his trading privileges on contract 
markets. The suspension recommended, to which respondent did 
not except, should be ordered. 


ORDER 


Beginning on the 30th day after this date, all contract markets 
shall refuse respondent all trading privileges thereon for a period 
of 90 days. Copies of this decision shall be served on the parties 
or their counsel of record, and on each contract market. 


(A. D. 1216) 


In re St. Louis NATIONAL STOCKYARDS COMPANY. P&S Doc. No. 1246. Decided 
May 9, 1946. 


Cease and Desist—Rates and Charges—Rate of Return—Anticipated Livestock 
Receipts—Disposition of Impounded Funds 


On the basis of the whole record including evidence received at the re-opened 
hearings and evidence received at the original hearing in this proceeding 
and the arguments and motions presented in connection therewith, respond- 
ent is ordered to cease and desist from applying the schedule of rates and 
charges now in effect and in lieu thereof to apply the rates and charges 
set forth in paragraph 79 of this order within 30 days after the date 
hereof; impounding of funds is ordered to continue through 29 days after 
the date of the order, after which date the impounded funds are to be 
distributed as if the rates prescribed herein had been effective of January 
6, 1944; revised rate of return and estimate of anticipated livestock re- 
ceipts is ordered, as set forth in paragraphs 54 and 65-69 hereof. 
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ST. LOUIS NATIONAL STOCKYARDS COMPANY 5 A.D. 339 


Mr. John 8. Griffin for Production and Marketing Administration. Messrs. 
M. W. Borders, of Kansas City, Missouri, and Frederic P. Lee, of Wash- 
ington, D. C., for respondent. Mr. Haskell Donoho, of Washington, D. C., 
for American Stock Yards Association, Intervenor. Mr. Harold G. Baker, 
of East St. Louis, Illinois, for Coy & Delmore, et al., Inventors. Mr. John 
J. Curry, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

1. This proceeding under the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seg.), was instituted on September 6, 1939. An 
order was issued in it on December 7, 1943 (2 A.D. 664), prescrib- 
ing rates to be charged by the St. Louis National Stockyards Com- 
pany, the respondent, and ordering it to keep adequate records. 
That order, which we shall call the basic order, has been stayed for 
various interventions, applications, further hearings, etc. See 2 A.D. 
743; 3 A.D. 6, 253, 262; 4 A.D. 311, 547, 739. Reference is made 
to each of the cited orders, especially for the rulings contained in 
them and the now rather lengthy history of the proceeding. 


2. After the reopening order of April 21, 1945 (4 A.D. 311), a 
hearing was held in St. Louis on July 9-14, 1945, before Examiner 
John J. Curry, Office of the Solicitor. John S. Griffin, Office of 
the Solicitor, appeared for complainant, now the Production and 
Marketing Administration. M. W. Borders of Kansas City, Mis- 
souri, and Frederic P. Lee of Washington,-D. C., appeared for 
respondent. Haskell Donoho of Washington appeared for Inter- 
venor American Stock Yards Association, and Harold G. Baker of 
East St. Louis, Illinois, for Intervenors Coy & Delmore and others, 
dealers at respondent’s stockyard. After the hearing the parties 
filed suggested orders and briefs, and on November 8, 1945, a Tenta- 
tive Order was issued, containing proposed amendments to the basic 
order. All parties excepted to it, and oral argument was requested. 
The argument was held before me on March 15, 1946, in Washing- 
ton. Thereafter, in an order issued on March 29, 1946 (5 A.D. 183), 
we disposed of the question of adequate records, so that only the 
issues as to rates remain for consideration. 

3. Because of the discussion in the Findings of Fact and Con- 
clusions, in conformity with the plan followed in the basic order, 
the evidence is not outlined separately, nor is there a summary of 
the various contentions, exceptions, motions, requests, and arguments 
of the parties on each point raised. All of these have been consid- 
ered, and many are mentioned below. Some requests have been ruled 
on and repeated several times, and rather than attempt to dispose 
formally of all motions or requests which may be considered by 
anyone to be still pending, we simply state that the issuance of this 
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order may be considered as a denial of every such motion or request 
inconsistent with such issuance. 

4. This order does not revoke nor replace the basic order. Al- 
though the rates prescribed are different from those stated on 
December 7, 1948, this results, not from setting aside the prior 
order, but from revising its terms as the subsequent record war- 
rants. The effect of the basic order has been stayed, and we are 
now ending the stay and putting the order into effect, but with the 
modifications contained here. Consequently, all of the unmodified 
portions remain in full force, and the modified portions remain as 
the bases of the present modifications. There is no intention to make 
this order, in itself, a complete rate order, with all of the requisite 
findings of fact, etc., and it must be considered together with the 
basic order. Perhaps it would have been preferable to have an order 
issued which completely replaced the basic order but the proceeding 
has been pending for a long time and in the interests of expedition 
for all concerned we are issuing this as an order supplemental to 
the basic order. 


FINDINGS OF FACT AND CONCLUSIONS 
Changes in the Rate Base 
5. The matters shown below in Paragraphs 6 through 28, involv- 


ing additions to and deductions from the rate base set forth in the 
basic order, and the reasons for them, were stipulated by complain- 
ant and respondent. 

6. Respondent has spent $60,000, net after retirements, for new 
construction of used and useful property during 1940 through 1944, 
and this amount should be added to the rate base. 


7. Land tracts 16, 17, and 19 were found not used and useful in 
Paragraphs 25 and 26 of the basic order. They are now used by, 
and are necessary to accommodate, truckers bringing livestock to the 
market, and this use and need is likely to increase. For them, 
$14,000, $2,500, and $16,000, respectively, should be added. 

8. The summaries in Paragraphs 65 and 180 of the basic order 
show that all or portions of Units 9, 10, 37, 38, 40, 41, 50, 55, and 
154 were excluded as not used and useful. Some of these excluded 
items were used both for regular stockyard purposes and for han- 
dling rail shipments of livestock stopped for feed, water, and rest, 
and as a compensation for excluding them, other dually used items 
were included as entirely used and useful. It now appears that 
fewer pens than were before contemplated will be used for feed, 
water, and rest, and consequently larger portions of these excluded 
items should be included in the rate base as used and useful for 
stockyard purposes. Furthermore, respondent’s receipts of livestock 
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by truck have been increasing since 1939, and more pens and facili- 
ties are usually required to handle this type of receipts. Some allow- 
ance should be made for expansion because of this. For these 
purposes, a part of Unit 55, formerly but not now being used for 
stockyard purposes, should not be excluded from the rate base, and 
the following items and values should be added: 









Unit No. Land Value Structures Total 








DO o.ccten cece ae need $18,000 $10,000 $28,000 
ec) |) a 4,300 2,900 7,200 
4) (CAlleeS) c-c.455255 2,800 2,200 5,000 
SO talieva) =..<.-...- 2,000 1,100 3,100 
SS (alleys): secncisS. 2,300 1,300 3,600 






5,600 er 5,600 





9, In Paragraph 44 of the basic order, Unit 15, consisting of 
hog shipping pens, was excluded as not claimed. The pens are now 
claimed, and conceded by complainant, as used and useful for stock- 
yard purposes, on the basis that they are used for holding livestock 
before or after shipment, and a holding by the Interstate Commerce 
Commission that such pens are stockyard rather than transportation 
facilities. Baltimore & Ohio Railroad Company et al, v. St. Louis 
National Stockyard Company et al., 246 1.C.C. 407 (July 31, 1941). 
Accordingly, $10,000 as land value and $29,000 as the value of struc- 
tures should be added, a total of $39,000. 

10. According to Paragraph 48 of the basic order, Unit 28, then 
leased to the Continental Can Company, was not claimed and was 
excluded as not used and useful. It is now used for storing lumber, 
pen gates, and other material used for maintenance of the stock- 
yard. For it, $1,700 should be added as land value and $900 for 
structures, a total of $2,600. 

11. The alleys-in Units 42 and 48 were excluded in Paragraph 
52 of the basic order. They are used to drive cattle to and from the 
pens in Unit 15, held used and useful in Paragraph 9 of this order, 
and other parts of the stockyard, and are now used and useful. For 
them, respectively, there should be added $7,400 and $4,300 for land 
values and $3,700 and $2,300 for structures. 

12. In Paragraphs 209 through 212 of the basic order, the value 
of Units 85 through 101, in the horse and mule division, was found 
to be $675,096, and for reasons there stated $600,000 was deducted 
from the rate base on account of these units. It now appears that 
many of the units are now being used for other stockyard purposes, 
and that much less property is being used for the horse and mule 
division. Under these changed conditions, the reasons for exclud- 
ing that division from the rate base and for not prescribing rates 
for horses and mules no longer exist. Accordingly, rates for horses 
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and mules are now prescribed, and in Paragraphs 13 through 20, 
helow, the appropriate units in what was formerly the horse and 
mule division are being added. 

13. Unit 85 is being rebuilt for yarding cattle, and will be used 
as part of the cattle division. For it, $5,500 land value should be 
added, and $2,600 for structures. 

14. Units 86, 91, 94 and 96 (together with Unit 114, which was 
not excluded in the basic order) constitute the horse and mule divi- 
sion, and the following items and values should be added for them: 


Unit No. Land Value Structures Total 
Bs ss os He aes Baap $33,000 $46,000 $79,000 
Rae aco c-= 418,900 8,300 26,300 
pee . = 8,600 17,000 25,600 
| eee : sstcczs F0;800 18,000 28,000 


The total added for these four units was said to be $158,000 in the 
stipulation and in the Tentative Order, but the total actually added 
in both was $158,900, the correct total. 

15. For Unit 87. now being used as a cattle barn in the cattle 
division, $8,000 land value and $22,000 for structures should be 
added. 

16. For Unit 8S. now being used for storage of stockyard equip- 
ment, $12,000 and $36,000 should be added for land value and struc- 
tures, respectively. 

17. For Unit 89, now being used for storage of manure and feed 
wagons, lumber, pen gates, and other stockvard maintenance equip- 
ment, $16,000 and $8,500 should be added for land value and struc- 
tures, respectively. 

18. For Unit 92. now being used as an office for the State Veteri- 
narian, required by State law to test animals at the stockyard, $2,000 
and $5,000 should be added for land and structures, respectively. 

19 Unit 93 contains a structure built for a horse and mule barn. 
The ground floor is now being used for storing hay and yarding 
livestock. For it, $18,000 should be added as land value. The repro- 
duction cost new less depreciation of the structure was found to be 
about $81,000 in the basic order, but this is greatly in excess of the 
cost necessary to reproduce a structure suitable to the present use, 
and only $22,000 should be added for the structure. 

20. Units 98 and 101 are now being used as cattle barns in the 
cattle division. For them, $9.600 and $20,000 should be added, 
respectively, for land, and $18,000 and $28,000, respectively, for 
structures, 

21. Units 109 and 151, partly excluded in Paragraphs 55 and 62 
of the basic order, are now being used for the same purposes as 
Unit 15, found used and useful in Paragraph 9 of this order. For 
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them, respectively, $900 and $400 should be added for land, and 
$2,400 and $1,200 for structures. 

22. In Paragraph 180 of the basie order, $63,000 was excluded 
because of the outfall sewer, in Unit 121, which was used by others 
as well as by respondent. Armour & Company. one of the other 
users, now uses other facilities instead of this sewer. According to 
the agreement of complainant and respondent, $18,000 should now 
be added because of this. We pointed out in Paragraph 158 of the 
basic order that this sewer would not be built if the stockyard were 
being reconstructed under present conditions. Under the reasoning 
of Paragraphs 19 and 25 of this order and Paragraph 125 of the 
basic order, then, we need not include the full value of the used por- 
tion of the sewer, but in view of the stipulation, the amount recom- 
mended is added, 

28, Unit 134, excluded in Paragraph 57 of the basie order, is 
now a part of Unit 98, used as a barn for varding cattle. For it, 
$200 should be added as land value. 

24. Unit 136, excluded in Paragraph 57 of the basic order, is 
now a part of Unit 89, the use of which is stated in Paragraph 17 
of this order. For it. $400 should be added for land and $200 for 
structures, 

25. Unit 150 was excluded in Paragraph 62 of the basic order, 
as it was used by the Reporter Publishing Company. ‘This company 
is vacating the unit. and respondent proposes to use it for additional 
dressing room facilities for employees, storage space, and additions 
to the exchange building. For it, $1.500 should be added as land 
value. The reproduction cost new less depreciation of the structure 
was found to be $20,780 in Paragraph 180 of the basic order, but 
much of it consists of special construction designed for its former 
use and not necessary for its proposed use. Consequently, only 
$14,000 should be added for the structure. 

26. In Paragraphs 64 and 180 of the basic order, deductions were 
made because of partial use for other than stockyard purposes of 
Units 110, 111, 112, 118, 119, 120, and 121. A larger proportion of 
the property served by these facilities is now used and useful for 
stockyard purposes, for which $800 for land and 82,500 for struc- 
tures should be added. 

27. In the basic order, Unit 103 was included in the rate base. 
It has now been leased to the Continental Can Company for storage 
of coal. It is no longer used and useful for stockyard purposes. 
and on account of this $2,700 should be deducted for land value and 
$1,600 for the structure, 

28. The following table gives a summary of the additions to and 


the deduction from the rate base, as set out above: 
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Paragraph 

Unit No. Reference Land Structures Total 
pend. Tract 16 22... 7 $14,000 W acde $14,000 
pana Track 17 ~..<..=- 7 TS 2,500 
fend Track. 19.......~- 7 | | 16,000 
tas 8 18,000 10,000 28,000 
ON lees ears 9 10,000 29,000 39,000 
I i a 10 1,700 900 2,600 
NN A a5 rete 8 4,300 2,900 7,200 
_: eer eee ee 8 2,800 2,200 5,000 
ee ee ee a 11 7,400 3,700 11,100 
Oe ee a 11 4,300 2,300 6,600 
Ra ee a 8 2,000 1,100 3,100 
ge ee eee 8 2,300 1,300 3,600 
BP oe 13 5,500 2,600 8,100 
Be cide wher wee eee 14 33,000 46,000 79,000 
Rs at pete oa eect 15 8,000 22,000 30,000 
Ol ene eR fen 16 12,000 36,000 48,000 
RRR Ra ade eer arin 17 16,000 8,500 24,500 
Nee ee 14 18,000 8,300 26,300 
BOS Faas ae ee a 18 2,000 5,000 7,000 
Die eos are. 19 18,000 22,000 40,000 
Ds ie ee cea 14 8,600 17,000 25,600 
DD ke eee arg 14 10,000 18,000 28,000 
aati s 20 9,600 18,000 27,600 
MY eee abe 20 20,000 28,000 48,000 
ee eee 21 900 2,400 3,300 
BON egg See rec ome : | 18,000 18,000 
ide cant pncreaione 23 200 aoe 200 
bie teeta ree eee 24 400 200 600 
ee eee cas 25 1,500 14,000 15,500 
BR gio oe Set ites 21 400 1,200 1,600 
Dh ets See ee 8 a 5,600 

110, 111, 112, 
246. 219,220; 221 .....- 26 800 2,500 3,300 
New Construction __--- Se Omega 60,000 60,000 
Total additions __~_- $255,800 $383,100 $638,900 
ee es ets 27 2,700 : 1,600 4,300 
Net additions -___-- $253,100 $381,500 $634,600 


29. Respondent contends that, as the hearing was reopened for 
specified purposes, it must be reopened for all purposes, and that the 
rate base must be increased because it would cost more to reproduce 
the stockyard now than it would have cost at the time of the original 
hearing. As we stated in April 1945 (4 A.D. 311, 313), we did not 
have to reopen at all. We do not feel that, in prescribing rates 
which respondent should have been charging since 1943, we are re- 
quired to determine the detailed cost of reproducing every item of 
respondent’s properties under 1945 or 1946 conditions, just because 
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we reopened for certain purposes. Respondent’s argument rests 
upon its theory that the rate base is one of reproduction cost new 
less depreciation. It states that in fixing the rate base, the repro- 
duction cost was “reduced” by $300,000 because of the historical 
cost, and refers to this as a nick off of a proper rate base. This 
assumes that in getting the figure $4,500,000 in Paragraph 212 of 
the basic order, we first took the figure $4,800,666, the reproduction 
value plus working capital, and then subtracted something from it. 
Such is not the case. It would be just as correct to say that we 
started with one of the smaller figures in that paragraph and added 
something to get the $4,500,000. We did not start with one figure 
and lower or raise it. A reading of the basic order, particularly 
Paragraph 212, should make it clear that the rate base there deter- 
mined was not a strict reproduction cost new less depreciation rate 
base. Respondent’s argument is not well taken, and except for the 
matters mentioned in Paragraphs 5 through 28 of this order, the 
rate base of $8,900,000 found in the basie order should not be 
changed. 


The Rate Base 

30. When we add the net additions set out in Paragraph 28 of 
this order to the rate base of the basic order, we get $4,534,600, 
which is found to be a reasonable rate base for arriving at reason- 
able stockyard rates to be charged by respondent. 


Rate of Return 

31. At the reopened hearing three witnesses testified on the sub- 
ject of a fair rate of return: Cyrus Y. Ferris, vice-president and 
director of Stone & Webster and Blodgett, Boston, Massachusetts, 
for the respondent; Leonard P. Spacek, senior partner of Arthur 
Anderson and Company, certified public accountants, for the inter- 
venor American Stock Yards Association; and Howard D. Dozier, 
economist for the Packers and Stockyards Division, Livestock 
Branch, of what is now the Production and Marketing Administra- 
tion, United States Department of Agriculture. The qualifications 
of Ferris and Spacek are recited in the Tentative Order issued on 
November 8, 1945, and the qualifications of Dozier are set out in the 
order of December 7, 1948. 

32. Ferris’ Exhibit No. 2 shows an investigation of the distri- 
bution of respondent’s stock and transactions in it for the period 
1935 to 1944. Ferris concluded from this information that the stock 
had an unusually good market. The exhibit shows that there are 
72,194 shares of common stock outstanding, approximately 1,100 
shareholders, and an average holding of 66 shares. Respondent has 


no senior securities outstanding. 
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33. Ferris’ Exhibit No. 3 is entitled “Comparison of Actual and 
Estimated Net Earnings, Dividends, and Market Prices.” The 
exhibit shows for respondent’s stock the earnings per share, divi- 
dends, average of high and low prices, percentage earned on market 
prices, and the yield for the years 1935 to 1944, inclusive. Ferris 
concluded that this exhibit showed a decline in the price of re- 
spondent’s stock and a correspondingly greater demand by investors 
for larger returns. Ferris’ Exhibit No. 4 is entitled “Trend of Com- 
mon Stocks of Independent Yards Since 1940.” This exhibit con- 
tains for respondent’s stockyards and those at Denver, Kansas City 
and Omaha, the average of high and low market prices, net earnings 
per share, dividends, percentage earned on market prices and the 
yield of common stocks for the years 1940 to 1944, inclusive. <Ac- 
cording to the witness this exhibit shows a downward trend gener- 
ally in the value of the stocks of these companies and that the down- 
ward trend is more pronounced for the respondent than for the 
other companies. Ferris’ Exhibit No. 1 shows Dow-Jones quota- 
tions for all types of securities for the period 1940 through June 29, 
1945, indicating an advance in the price of securities since 1940. 
Ferris stated that stockyard securities have declined in value. 

34. The witness considers the investor’s demand by way of re- 
turns on respondent’s securities as the most important factor in 
determining its rate of return, but he stated he also gave appropri- 
ate consideration, in his rate of return, to other factors, such as 
returns of the stockyard industry as a whole. Returns on securities 
of other regulated industries besides stockyards, he felt, should be 
given some consideration. Money rates, which only reflect bond 
prices, he felt, should be given little weight. He testified that the 
investor regards the respondent as the least favorable of the major 
stockyards from an investment standpoint. The industry, as a whole, 
he stated, is not considered by the investor as good an investment 
as electric utilities or other regulated industries, the reason being 
that electric utilities and the natural gas industry are growing and 
have little or no competition, whereas stockyards show little growth 
and are faced with keen competition. Under present conditions, the 
witness felt that the respondent is entitled to a return of 8.2 percent 
if the rate base is calculated from 414 to 5 million dollars, with divi- 
dends to be paid at 7.6 percent, the difference between 8.2 percent 
and 7.6 percent going to surplus at not less than $80,000 in an average 
year. However, he stated that if the rate base were set at 10 million 
dollars, his 8.2 percent figure would not apply.. His rate of return 
was calculated on the basis that there would be no excess war profits 
taxes to be paid, as he believed that the law requiring payment of 
such taxes would be repealed in the near future. Also, if the re- 
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spondent is to be refinanced, his 8.2 percent figure would have to be 
increased to 914 percent. 

35. It was the witness’ belief that the respondent could float a 
bond issue representing 4% of the value of its assets, with interest at 
31% percent, provided a substantial sinking fund is set up to take 
care of the issue. The effect of this, he stated, would cause investors 
to demand a higher rate of return on any common stock issued by 
the company. 

26. It was his opinion that all of the exhibits on rate of return 
offered by the Government should be given little weight because they 
reflect financial data relating to enterprises not comparable to re- 
spondent. He reiterated his belief that the preponderance of weight 
should be given to the prices at which the respondent’s stock is sold 
on the open market. With respect to the distribution of respondent’s 
stock, it was developed on cross-examination that 29 stockholders, 
including the Morris interests, hold a total of 31,000 shares of a total 
of 72,194 shares held by approximately 1,100 shareholders. 

37. In response to a question directed at the policy of respondent, 
for several years, of paying dividends in excess of earnings, the 
witness testified that under some circumstances it would not be an 
unsound policy for a company to pay dividends in excess of earn- 
ings; but that, generally speaking, good policy demands that. divi- 
dends should be reduced rather than for a company to go into debt 
to maintain them. Dividend policy, he stated, is one of the factors 
to be taken into consideration in the determination of a rate of 
return. The witness stated that the reason why respondent’s stock 
increased in price in 1945 over 1944 was due to the belief of the 
investing public that there will be relief afforded from the effect of 
the order of December 7, 1948, and that the respondent will be 
allowed to obtain all or part of funds impounded under that order. 
He also testified that he was not inclined to compare other stock- 
yards with the respondent because he felt that it was unnecessary. 
He stated that he included the Denver, Kansas City, and Omaha 
stockyards in Exhibit No. 4 because he knew “that you would want 
a comparison.” Asked whether he did not use averages throughout 
his exhibits while at the same time commenting adversely on the 
use of averages in the Government’s exhibits, the witness replied 
that his exhibit was offered to show trends that are more nearly 
comparable to the respondent, but that he believed averages should 
not be given much weight when definite facts are ascertainable with 
respect to the respondent. He stated that he knew of no stockyard 
having failed in business or of any corporations listed in the Gov- 
ernment’s exhibits which had a dividend record equal to that of the 
respondent. 
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38. Mr. Spacek introduced three exhibits. Exhibit No. 1 is a 
summary of data which is detailed on his Exhibits Nos, 2 and 3, 
and purports to show the rate of return that stockyard companies 
must earn on securities to pay the return demanded by investors, 
calculated on an earned return. Most of the witness’ testimony was 
given in connection with Exhibit No. 2. 

39. This exhibit is an analysis of the composite rate of return 
demanded by investors in securities of major stockyard companies. 
The exhibit contains data for the years 1937-1944, inclusive, show- 
ing earnings and yields on stockyard company securities, market 
values of the securities, earnings-price ratios, dividends-price ratios 
and adjustments for cost of financing. The data is arranged by years 
(1) first for eleven companies, including respondent, although for 
some years the data does not include all eleven companies, (2) for 
five companies, Kansas City, St. Louis, Saint Paul, Sioux City, and 
Omaha, and (3) for eight companies, those in (2) plus Denver, Fort 
Worth and St. Joseph. For the eleven companies the average earn- 
ings-price ratio for 1944-1937 is 6.7 percent and the average divi- 
dends-price ratio is 6.9 percent. Adjustments for the costs of financ- 
ing brings these figures to 7.7 percent and 7.9 percent, respectively. 
For the five companies the average earnings-price percentages ratio 
is 6.4 percent and the average dividends-price ratio is 6.8 percent. 
Adjustments for the costs of financing bring these figures to 7.3 per- 
cent and 7.9 percent respectively. Similar ratios for the eight com- 
panies are 6.6 percent and 6.8 percent, adjusted for the costs of 
financing to 7.6 percent and 7.8 percent. 

40. Spacek’s Exhibit No. 3 is an analysis of the composite rate 
of return demanded by investors in the United Stock Yards Com- 
pany, a holding company with interests in a number of stockyards. 
The data is for the years 1944-1937 by years and shows an average 
earnings-price ratio of 6.8 percent, an average dividends-price ratio 
of 6.1 percent, the figures becoming 7.8 percent and 6.6 percent 
respectively when adjusted for the costs of financing. 

41. Based upon his study of the information shown on his ex- 
hibits, Mr. Spacek was of the opinion that a composite rate of return 
of not less than 714 percent on rate base property for the stockyard 
industry as a whole, after all taxes, would be adequate. This rate 
of return, the witness stated, would not apply equally to the indi- 
vidual companies in the industry, but would vary for each company 
as that company’s position varied with the average of the industry. 
Proceeding to explain Exhibit No. 2, the witness stated that for the 
years 1937 to 1944 he first considered the financial data applicable 
to eleven stockyard companies on which such data was obtainable. 
Then, in similar fashion, he utilized the financial data applicable to 
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five stockyard companies; namely, Kansas City, St. Louis, St. Paul, 
Sioux City, and Omaha. He next utilized financial data applicable 
to eight stockyard companies, which included the five companies 
listed above. In arriving at the value of the bonds shown in the 
exhibit, which in all cases are closely held, he used the par value. 
With respect to the preferred and common stocks, he used the market 
value. This was done by taking the average of the high and low 
for the year and in certain cases, the bid price of the stock. To deter- 
mine the rate of return demanded by the investor, he divided the net 
earnings available for return by the market value of all the securities. 
The yield was determined by dividing the earned return paid to 
investors by the market value of all the securities. Explaining the 
distribution of total earnings, the witness stated that prior to 1941 
the industry paid out more in interest than it earned, but that sub- 
sequently to, and including, 1941 it has paid out less in dividends 
and interest than it earned. The figures shown in the last two col- 
umns of the exhibit were arrived at by multiplying by 15 percent 
the figures appearing in the two preceding columns. It was stated 
that the 15 percent thus added represents the cost of marketing the 
preferred and common stocks shown on the exhibit. The witness 
explained that a study made by the Securities and Exchange Com- 
mission of all equity issues sold during the period from January 1, 
1938, to June 30, 1944, showed that the cost of financing them 
amounted to approximately 15 percent of the proceeds. Accord- 
ingly, the witness proceeded to use that figure in his calculations. 

42. With respect to his Exhibit No. 3, which is concerned only 
with the stockyards of the United Stock Yards Company, the wit- 
ness stated that that corporation has not at any time overdistributed 
its earnings. Nevertheless, he stated, the over-all averages of returns 
shown on Exhibits No. 2 and No. 3 are about the same. Regarding 
dividend policy and its effect on rate of return, the witness stated 
that the respondent has followed the trend of the industry as a 
whole, and that, from an investor’s standpoint. the respondent’s 
stock is not looked upon as favorably as the stock of other stockyards. 
He stated that any investor contemplating investing capital in re- 
spondent’s stock would have been able, since 1937, to obtain from 
public sources all of the information of a financial nature which was 
required to form an objective appraisal of its worth. 

43. On cross-examination the witness stated that management, 
financial policy and dividend policy of a company affect the value 
of its stock and the yield demanded by investors; that during three 
of the last four years, as shown by the witness Ferris’ Exhibit No. 4, 
the respondent paid dividends in excess of earnings. He was of the 
opinion that stockyards were a matured industry and that while the 
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volume of business has increased, nevertheless the percentage of all 
business available to it has declined. The witness was of the opinion 
that despite the fact that vields at Omaha and the vields of 25 utility 
common stocks for the last five years (as shown on Ferris Exhibit 
No. 4 and Government Exhibit No. A 2 (5)) were about the same, 
the stockyard industry was not as good an investment risk as public 
utilities. He stated that this was the opinion despite the fact that 
the stockyard industry has had an excellent dividend history for 
fifty years, and that there is no record of failures in the industry. 
He also testified that the investor demands a higher vield on com- 
mon stock of a company where there are senior securities outstand- 
ing. -In reply to a hypothetical question regarding the use of aver- 
ages, he stated that if there were included in his exhibit a company 
whose security holders demanded a return of 12 percent that that 
return would be reflected in the composite average shown on the 
exhibit. 

44. Dr. Dozier, at the reopened hearing, submitted exhibits for 
the purpose of bringing down to date the information submitted by 
him at the original hearing in 1940. His Exhibit No. A-1 comprises 
23 large photostatic sheets. Sheet one is described as a “Summary 
of Analyses of Yields of Public Utility and Industrial Stocks and 
Bonds.” The purpose of the exhibit, the witness stated, was to 
afford a means of ascertainine the precise yields which various secu- 
rities allowed for each of the years studied. The data is for the 
vears 1927 to 1944, inclusive The exhibit shows that for the year 
1944, the yields of 21 issues of public utility common stocks range 
from below 4.5 percent to above 7 percent with 18 of the issues hav- 
ing yields from 5.01 to 7 percent. 

45, Sheets 2 to 12 of the exhibit include, for 1944, (1) a list of 
selected bonds of public utility corporations whose common stocks, 
with one exception, have paid dividends continuously for ten years; 
(2) a list of preferred stocks of public utility corporations whose 
common stocks have paid dividends continuously for ten years; (3) a 
list of 21 public utility corporations with well-established common 
dividend records: (4) a list of selected bonds of 100 industrial cor- 
porations which have had a continuous common dividend record for 
ten years or longer; (5) a list of preferred stocks of industrial cor- 
porations which have had a common stock dividend record for ten 
years or longer; and (6) a list of 100 industrial corporations which 
have had a common stock dividend record for ten years or longer. 
The exhibit also contains a similar study for the year 1943. Detailed 
financial information relative to dividends, earnings, etc., of each of 
the corporations listed is shown in the exhibit. The corporations 
selected for the study were all high-grade public utilities and in- 


dustrials, 
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46. Exhibit A-2, consisting of five pages, was described as a cor- 
roborative exhibit and was submitted for the purpose of testing the 
witness’ compilations in Exhibit No. A-1. The first page of the 
exhibit shows that the yield on Government bonds declined from 
3.77 percent in January 1926 to 1.68 percent in May 1945. The wit- 
ness stated that no claim is made that the respondent should receive 
a rate of return similar to the yields reflected by Government bonds. 
Pages 2 and 3 show Moody’s bond vield averages for approximately 
ten years covering 120 domestic corporations. The average yield of 
30 of such corporations, with AAA rating, is shown to be 2.72 per- 
cent. for 1944 as against 3.60 percent in 1935. Similarly, the average 
vield of 30 corporations, with a rating of BAA, was 3.63 percent in 
1944 as against 5.75 percent in 1935. Page 4 of the exhibit shows 
Standard Poor’s yields on high-grade industrial preferred stocks. 
The average yield is shown as 3.99 percent for 1944 as against 5.23 
percent in 1935. On page 5 of the exhibit are shown Moody’s weighted 
average stock yields calculated on a dividend basis for the years 
1935-1944. 

t7. Based upon the information shown in his exhibits, the wit- 
ness reached the conclusion that 584 percent after income taxes, used 
as a rate factor would result in a reasonable schedule of rates for 
the respondent. Discussing the prospective receipt of hogs which, 
he stated, is a factor affecting rate of return and also the effect of 
volume on any rate schedule hereafter prescribed, the witness stated 
that should that factor be too low or too high, adjustments can be 
made in the future to take care of it. Criticizing the emphasis which, 
he stated, was placed by the other witnesses on the earnings of stock- 
vard companies and mathematical figures in determining their rates 
of return, he went on to say that the public in evaluing a security 
looks not only to earnings but also the type of management, divi- 
dend = policy, condition of plant and equipment, general market 
trends, and other intangible factors. 

{S. On cross-examination, the witness admitted that none of the 
companies shown on his exhibits were comparable to the respondent ; 
that the stockyard business is unique; and that there is no other 
class of business subject to regulation which renders the same type 
of service. It was his opinion that the respondent could compete 
for investment funds with the companies listed in his exhibits, but 
would have to pay a little more for it. Elsewhere, the witness stated 
that respondent could borrow money on as favorable terms as some 
of the companies listed in his exhibit, although he admitted that 
perhaps respondent could not market any stock if it first floated a 
bond issue of from one and one-half to two million dollars, He was 


further of the opinion that respondent was a good investment risk 
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because it is a going concern and has had a very prosperous his- 
tory—that, in short, the present equity owners have as good a yield 
from the stock of respondent as they could realize from stock in other 
types of sound corporations. He admitted that the management of 
respondent company has been reasonably good, that the condition 
of the property has improved in recent years, that its financial policy 
had not been too good, and that the intangible factors mentioned 
in his direct testimony cannot be measured. He stated that because 
of the general market trend for the past two or three years, he felt 
that the rate of return which he testified to in 1940, namely six per- 
cent, should be reduced from 14 to % of a percent. The witness 
stated that he had not made a formal study covering the stockyard 
business for the last five years, but that because of his employment, 
he was in a position to know what was transpiring in the industry. 
Later, the witness stated that respondent could sell common stock 
amounting to four or five hundred thousand dollars, with a 4 per- 
cent yield on dividends and 2 percent to surplus, and at the same 
time issue bonds in the amount of $2,000,000 with interest at 314 
percent. Asked to reconcile his 534 percent rate of return with the 
composite average earnings of 1944 on high-grade industrial stocks 
amounting to 7.44 percent (as shown in his exhibit), he stated that 
the yields on those stocks on an earnings basis would be much less 
than that figure today. The witness testified that earnings are not 
the only factor to be considered in determining the rate of return. 
To illustrate, he stated that during the last depression the return 
on a dividend basis of respondent’s stock rose to nearly 28 percent, 
and that obviously this abnormal return could not be considered as 
a factor in arriving at a rate of return in a rate proceeding. 

49. The witness did not include in his rate of return any per- 
centage to cover cost of financing because he regarded the respondent 
as a going concern with securities outstanding, and that therefore 
no financing was necessary. It was his belief that if this item were 
included it would be by way of liberality but not through proper 
rate-making principles. In support of his statement that earnings 
should not be considered as the only factor in determining the rate 
of return, the witness stated that all of the exhibits offered at the 
hearing were subject to corrections. For instance, he stated that 
bonds and stocks in the stockyard industry were closely held and 
that preferred stocks were callable which tended to hold the price 
of such stock at a lower level than would ordinarily be the case. 
The witness believes that respondent could issue bonds totalling % 
of the rate base with interest at 314 percent; preferred stock totalling 
15 percent of the rate base with a yield of 4.25 percent; and that 
with such securities outstanding earnings on common stock would 
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amount to 8 percent. He stated that the over-all average of this 
financial structure would approximate his recommended rate of re- 
turn. With respect to the utilities and industrials listed on his 
Exhibit A-1, he stated that if such companies were competing with 
respondent in selling common stock, they would probably get most 
of the money. Elsewhere, the witness stated that the stock of the 
respondent is not comparable to very many of the companies listed 
on his exhibit because the latter companies have senior or underly- 
ing securities outstanding. The witness testified that 7 out of the 
100 industrial stocks shown in his exhibit paid dividends in excess 
of earnings in 1944. He admitted that the stockyard companies 
shown on the witness Spacek’s exhibit were more comparable to the 
respondent than the companies appearing on his own exhibit. He 
did not prepare an exhibit on stockyards, he stated, because he has 
access to the information shown in the stockyard’s annual reports, 
and he was therefore able to draw on experience rather than figures. 

50. On redirect examination, the witness stated that he was not 
an expert on management of corporations or an engineer, and there- 
fore he probably should not have testified with respect to manage- 
ment or the condition percent of respondent’s property. He also 
stated that the dividend record of the respondent was better than 
that of the companies shown on his exhibit, with very few exceptions. 

51. Both Ferris and Spacek relied largely upon average earn- 
ings-price ratios and dividend-price ratios for a period of years as 
being the major tests for a reasonable rate of return, They both 
assumed that the rate of return should be such as to make the market 
value of respondent's securities equal to the rate base established, 
although respondent’s securities cover a good deal of property not 
considered as used and useful and consequently not valued in this 
proceeding. Moreover, it is by no means settled, in our opinion, that 
earnings-price ratios or dividend-price ratios on common stock are 
applicable to amounts in a rate base attributable to increase in the 
value of property above the amounts actually invested.! 

52. Even assuming, however, that the evidence of Ferris and 
Spacek should receive some consideration, we do not think that the 
data submitted irresistibly impels the adoption of the percentages 
of return statistically computed. Neither witness made any investi- 
gation as to whether the securities studied were issued for value. 


1In Pfeifle v. Pennsylvania Power and Light Co., 57 P.V.R. 1, 25, 26 (1945), the Pennsyl- 
vania Public Utility Commission regarded as of no evidentiary value testimony as to what 
amount of return the company needed in order to make its outstanding securities attractive 
to investors because the case was tried by both parties on accepted fdir value principles 
rather than worth of securities. The Public Utilities Commission of the District of Columbia 
takes the position that the cost of capital theory in the determination of the rate of 
return requires the application of such cost to a rate base comprising only the capital 
actually invested. Re Washington Gas Light Company, 53 P.V.R. 321, 336 (1945); Re Po- 
tomac Electric Power Co., 55 P.V.R. 65, 81 (1945). 
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Spacek did not show any study to discover whether the capital costs 
experienced by the companies shown in his exhibits were reasonable. 
Another significant factor to be considered in evaluating the evi- 
dence of the witnesses is that neither witness made any attempt to 
isolate and measure the influence of the non-stockyard property and 
business upon the market value or percentage earnings of the securi- 
ties of respondent and the other companies. There are many other 
intangibles, such as a special class of investors for stockyard securi- 
ties, and the practice of the respondent and the stockyards industry 
generally in paying dividends in excess of earnings, which make a 
strict average earnings-price ratio inappropriate as the sole test for 
rate of return in this proceeding. 

53. We might make the further comment that even under the 
approach to the rate of return followed by these witnesses, the objec- 
tive is to get a rate of return for the future on the basis of the 
experience of the past and an appraisal for the future. Undoubt- 
edly, the institution of this proceeding had some depressing effect 
upon the market value of respondent’s stock and perhaps the uncer- 
tainty of the impact of regulation by the Department has aided in 
heightening the percentage returns realized on the securities of 
stockyard companies. There is some hope that by the joint efforts 
of the Department and the industry greater stability in this direc- 
tion may be achieved in the future. It is pertinent to observe too 
that both witnesses advance average earnings-price ratios for the 
years 1937-1944. According to Dr. Dozier’s testimony there was an 
upward trend in securities prices, including stockyard securities, 
during the latter part of 1944 and in 1945. And for 1942, 1948 and 
perhaps 1944, the lowered securities prices due to war-time condi- 
tions might justify the elimination of these years from the compu- 
tation as not typical of expectations for the predictable future. If 
we eliminated these years and used the years 1937-1941 as more 
nearly reflecting the average future, we would get from Spacek’s 
Exhibit No. 2 an average earnings-price ratio for the eleven com- 
panies of 6.16 percent, for the five companies 5.8 percent, and for 
the eight companies 6.0 percent. 

54. Considering the evidence of Ferris, Spacek and Dozier and 


weighing it as best we can, paying particular attention to the finan- 
cial needs of the company and the plea of the American Stock Yards 
Association that the industry should be encouraged in its program 
of revitalization, a rate of return of 6.5 percent is decided upon as 
reasonable and shall be used to arrive at the rates to be fixed in this 
proceeding, instead of the 6.25 percent shown in Paragraph 231 of 


the basic order. 
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55. Applied to the rate base of $4,534,600 (Paragraph 30 of this 
order), this 6.5 percent rate of return gives $294,749 as a reasonable 
net operating income. 

Reasonable Operating Expenses 

56. Complainant and respondent agreed that the following 

amounts were spent for repairs to the used and useful property: 
Year Amount 


i hc de oti Ee ee Ree e ET 
64,000 
83,000 
127,000 
141,000 


They further stipulated, and it is found, that in view of the great 
increase in the cost of repairs and of the additional property now 
included as used and useful, $150,000 a year should be allowed for 
depreciation and repairs, to be covered into rates. 

57. Complainant and respondent agreed that the following 
amounts were respondent’s expenses, exclusive of repairs, mainte- 
nance, and depreciation, in connection with property found used 
and useful in the basic order: 

Year Amount 


1940 $ 749,000 
1941 792,000 
1942 889,000 
1943 _. pi eee 979,000 

1,029,000 


58. In Paragraph 253 of the basic order, we denied respondent’s 
claim that its expense of $50,000 for this proceeding should be 
amortized over a period of five years and covered into rates. Now, 
however, in view of a statement by the Supreme Court in Driscoll 
v. Edison Company, 307 U.S. 104, 120 (1939), complainant has 
stipulated with respondent that its expenses of $100,000 in this con- 
nection, amortized over ten years, should be allowed, 

59. Considering the figures in Paragraphs 57 and 58 of this 
order, complainant and respondent stipulated, and it is found, that 
$958,000 should be allowed for annual expenses other than deprecia- 
tion and repairs. This includes $5,000 which respondent estimated 
would be the additional cost of keeping the records required by our 
order of March 29, 1946 (5 A.D. 183), but does not include Federal 
income taxes, mentioned in the following paragraph. 

60. Confirming the claims of complainant, we held in Paragraphs 
221,231a, and 231b of the basic order that income and excess profits 
taxes were not required to be treated as operating expenses in rate 


proceedings, although it was the general custom of rate making 
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bodies to do so. These are taxes-on profits, what is left after all 
expenses have been paid, and if this were a matter of first impres- 
sion we think logic would require that holding. Now. however, 
complainant’s position has been reversed, and it and the examiner 
recommend that $188,941.67 for Federal income tax be covered into 
rates as an expense. Under these circumstances, this amount is 
allowed. ‘ 

61. The sum of the amounts allowed in Paragraphs 56, 59, and 
60 is $1,296,941.67, which is found to be a reasonable amount to be 
considered as respondent’s operating expenses in fixing reasonable 
rates, instead of the $812,823 shown in Paragraph 266 of the basic 
order: ~ 

62. The reasonable operating expenses, $1,296,941.67 (Paragraph 
61), plus the reasonable net operating income, $294,749 (Paragraph 
55), give $1,591,690.67 as the gross costs to be used as a guide in 
fixing reasonable rates. 


Miscellaneous Revenues 
63. Complainant and respondent stipulated that respondent re- 
ceived the following amounts as miscellaneous revenues: 


Year Amount 
$234,111 

233,682 

262,220 


During 1944 about $74,000 of this resulted from sales of wheat 
which was used as feed during a corn shortage. The 1943 figure 
also contains wheat profits. Such profits are not likely to recur 
under normal conditions and should not be considered in estimating 
future revenues. On the basis of these facts, complainant and re- 
spondent agreed, and it is here found, that $260,300 is a reasonable 
allowance for miscellaneous revenues. 


Amount to be Produced by Reasonable Rates 

64. When we subtract the miscellaneous revenues from the gross 
costs in Paragraph 62, we get $1,331,390.67, which is the estimated 
amount of annual revenue which reasonable stockyard rates should 


bring respondent. 


Anticipated Receipts 

65. On the basis of information compiled by experts represent- 
ing complainant and respondent, these parties stipulated, and it is 
found, that receipts of 1,000,000 cattle, 450,000 calves, and 500,000 
sheep, exclusive of through shipments, may be reasonably antici- 








ST. LOUIS NATIONAL STOCKYARDS COMPANY 5 A.D. 357 


pated by respondent annually, and should be used as a factor in 
fixing rates for respondent. 

66. Complainant and respondent were unable to agree on the hog 
receipts to be anticipated, and each called a witness to testify on 
this subject. Witness Ashby, Professor of Livestock Marketing and 
in charge of Livestock Marketing Research at the University of Illi- 
nois, called by respondent, testified that respondent’s normal expec- 
tancy for hog receipts for 1945 would be approximately 3,300,000 
head, but because of unusual marketing conditions brought on by 
the war, and based on receipts for the first half of the year, not over 
1,500,000 would be received in 1945, For 1946 he said the normal 
expectancy would be 2,700,000, but if conditions then present con- 
tinued, only about 1,300,000 would be received. 

67. Witness Harlan, of the Bureau of Agricultural Economics, 
who had testified in 1940 on the volume of receipts, recalled by 
complainant, testified that the normal expectancy for 1945 would be 
from 2,700,000 to 2,900,000 and for 1946 would be from 2,800,000 
to 3,000,000. On the basis of respondent’s receipts for the first half 
of 1945, however, he thought 1945 receipts would be only about 
2,050,000 head. He assumed that the conditions which were causing 
the diversion of hogs from respondent’s stockyard would be elimi- 
nated by 1946, and indicated that the Government was taking steps 
that would tend to eliminate the diversion. Ashby was not familiar 
with steps being taken and thought the diversion might well con- 
tinue even after the war when price ceilings and other factors no 
longer existed. 

68. Respondent’s hog receipts for recent years were: 


Year Hogs Received 
PREG) erties a ewe eee ee os eee sees eae 3,265,000 
BOGY nos Po a ose ene aes aan ee 2,896,000 
BOD. gag sts ch anon ned ea ae ee 2,982,000 
BONG. suee noes te Seawecioa eae 3,335,000 
WN in wate ara le ees we ae ee ee 3,456,000 
i a I a a a gee 3,187,000 
DQ WON : SANG 2s os, ee ee 2,774,000 
TS. -SGRe | GNCTRRG cate eee 2,807,000 


In arriving at a reasonably anticipated annual volume of hogs to 
be received, for use as a factor in the fixing of just and reasonable 
rates, we do not think that great weight should be given to tem- 
porary conditions brought about by the war which have diverted 
hogs into other channels and thus decreased the volume of hog re- 
ceipts during that period. The predictions of both witnesses as to 
the normal expectancy of hog receipts vary only slightly. Harlan 
thought that Government controls being initiated would largely 
stop the diversion of hogs from the central markets. In 1940 his 
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predictions were considered by respondent as extremely optimistic, 
but they proved, on the contrary, to be rather conservative. It is 
common knowledge that Government slaughter controls have been 
put back in operation. It is uncertain, of course, what the exact 
effect will be but it is uncertain also just how long price ceilings on 
livestock and meat will be in existence. At any rate, we did not 
consider, as a part of miscellaneous revenues in Paragraph 63, profits 
on wheat sales as likely to recur under normal conditions and we 
do not believe that the volume of hog receipts to be used for the 
setting of rates should be based upon the temporary conditions exist- 
ing during 1945. The level of livestock production for the pre- 
dictable future is to remain considerably above pre-war levels and 
if we are appreciably off in our estimate of hog receipts, respondent 
may petition for modification of this order. 

69. In consideration of all of the testimony and evidence of 
record, including the average hog receipts during the past five, ten, 
and fifteen years, it is found that 2.900.000 hogs annually are to be 
reasonably expected and should be used as a factor in fixing just 
and reasonable rates for respondent. 

70. The 2,900,000 figure for hog receipts represents both saleable 
receipts and direct shipments to packers located at respondent’s 
stockyard. Based on information submitted by respondent, com- 
plainant and respondent stipulated, and it is found, that the per- 
centage relation of the direct shipments to the total receipts is as 
follows: 

Cattle : 2 percent 
Calves : 10 percent 
10 percent 
6 percent 


Hogs -- : 
Sheep and goats -_----- 
Based on these percentages, the numbers of total receipts, saleables, 
and direct shipments are as follows: 
Total Receipts Saleables Direct Shipments 
Cattle 1,000,000 980,000 20,000 
Calves _. : ik, 450,000 405,000 45,000 
Hogs 2,900,000 2,610,000 290,000 
Sheep and goats -_----- 500,000 470,000 30,000 


71. As facilities for horses and mules have now been included in 
the rate base, rates should be prescribed for yarding these animals 


on the basis of anticipated receipts. Respondent’s annual report for 
1944 shows receipts of 19,171 horses and mules, exclusive of through 
shipments. It is found that 19,000 horses and mules may be rea- 


sonably anticipated annually. 
72. Handling of through shipments of livestock is done by re- 
spondent as the agent of the railroads, and is rather a transportation 
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service than a stockyard service. Consequently, no rates are here 
prescribed in connection with through shipments, and the income 
and expenses in connection with them have been eliminated from 
consideration here as far as possible: In the future respondent 
should keep such records as will permit the segregation of all such 
income and expenses from those involved in strictly stockyard 
services, 

Charges for Dealers and Traders 

7. On brief and at the oral argument, the intervening dealers 
and traders urged that recognition should be given to the fact that 
dealers who purchase livestock at respondent’s stockyard for ship- 
ment to an eastern packer or to some farmer or feeder for feeding 
actually contribute to the market by providing an additional outlet 
for livestock. They maintain that this makes for more competitive 
bidding and higher prices to the farmer. While this may be true 
of livestock purchased for shipment away from the market, the evi- 
dence indicates that a substantial volume of livestock is purchased 
by dealers and traders at the stockyard and then resold to the local 
packers in competition with farmers’ livestock. 

74. The arguments made in favor of not charging the dealers and 
traders for their use of stockyard facilities are not convincing. We 
are not persuaded to change our conclusion that a tariff is discrimi- 
natory which allows them free use of facilities while charging others 
for use of the facilities, as stated in Paragraphs 275 and 276 of the 
basic order. 

75. The evidence indicates that livestock resold in the commis- 
sion division requires and receives more service from the stockyard 
company than livestock resold in the dealers and traders division. 
In consideration of all of the evidence of record, and the arguments 
of all parties, it is found that resales in the commission division 
should pay the same yardage as is paid for other livestock sold 
therein, and that resales in the dealers and traders division made 
for local delivery should pay a higher yardage than resales in the 
dealers and traders division for shipment away from the market. 

76. On the basis of evidence submitted at the reopened hearing, 
covering a detailed analysis of resales by all dealers and traders at 
respondent’s stockyard for the years 1940 to 144, it is found that 
the following volume of livestock is reasonably anticipated to be 
handled .by the dealers and traders in the categories as indicated: 


Total Resales in Local Resales Shipped 

Resales Com. Div. Resales Off the Market 
MR oe as 254,800 73,900 68,800 112,100 
POS 8 Sn ce 247,000 2,500 108,700 135,800 
I scans Sage ct aa 1,252,800 37,600 451,000 764,200 


Sheep and goats -- 47,000 200 27,300 19,500 
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Feed Consumption 

77. Respondent submitted to complainant a study of the volume 
of feed consumed per head of livestock for the various agencies 
using the facilities of the stockyard. After adjustments it was 
stipulated by respondent and complainant that the following was 
the average consumption of feed per head of livestock during 1944 
and should be used for determining the volume of feed to be used 
as a rate factor: 


Hay Corn (including wheat) 
(Cattle and Sheep) (Hogs) 
Commission Firms ____----- 3.54 Ibs. .066 bu. 
Dealers.& Traders .........~ 4.90 “ .045 “ 
Pr oe re es 8.54 “ 070 “ 


8. Applying the average consumption of feed (Paragraph 17) 
to the volume of head reasonably anticipated in the various cate- 
gories (Paragraphs 70 and 76), we find that the following quantities 
of feed may be used as a rate factor: 


Hay Corn 
Commission Division —.....-.<..... 6,567,000 Ibs. 172,300 bu. 
LE eee ne eee ee 811,000 “ 20,300 ‘ 
Desiers @& Traders Div. <.c2cccescces 2,690,000 ‘* 56,400 ‘“S 
a Se ths eo 10,068,000 “ 249,000 ‘‘ 


Prescribed Rates 

™. Instead of the rates set forth in Paragraph 283 of the basic 
order, the rates set forth below are reasonable and non-discrimina- 
tory and are the rates and charges which respondent should assess 
for its services and the use of its facilities: 


SECTION I 
Yardage Charge 


A. Livestock sold or resold in the Commission Division 


Cattle a ac eC Ric Bene nen nk Re 44 cents per head 
RNR Oe att Comme See eaten 30 cents per head 
NE poe a Sia to heme Seton 16 cents per head 
SReAD d-ORES: os sone cnet tees 8 cents per head 
B. Livestock received directly by packers through the yards 
OR see a a eee 22 cents per head 
NNN a Sg Ps Fo ee eee pen Son 5 Oe aa 15 cents per head 
PR ant ee oe Sameer 8 cents per head 
Piero m WARRtS 6 ee ee 4 cents per head 


C. Livestock resold at the yards for local delivery other than livestock 


resold in the Commission Division 


OI Sc en ee ee 16 cents per head 
BRGOP ANNI R DOS 0, oounnetweaeatakwouseus 3 cents per head 
RS 8 eee I ce i Ra tec at ete 10 cents per head 


RS 8 or he in nee ee aia 5 cents per head 





es 
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D. Livestock resold at the yards, for shipment off the market, other than 


livestock resold in the Commission Division 


CORO. ree een eae eee eae 7 cents per head 
Ci A onc tee a eos sae amaeee 4 cents per head 
GOS. oso oe ece kaa waeneecuasoes 2 cents per head 
Siidew-atta 0068. 2. oa oe a eee 2 cents per head 

 Biatdes: end Males... 62262 ccsendnssuces 50 cents per head 

SECTION II 
FEED 

A. For all livestock 
MOG oo a saa Cost f.o.b. stockyards plus 55 cents per cwt. 
Ree 8 oes ee ee Cost f.o.b. stockyards plus 50 cents per bu. 
ONES 2k ae Cost f.o.b. stockyards plus 50 cents per bu. 


SO. 


The rates found reasonable applied against the volume of live- 


stock receipts reasonably expected, and the unit of profits apphed 


‘ 
( 


iwainst the number of units of feed, will produce gross revenues 
of $1,346,322 as shown by the following computations: 


Yardage 
Head Rate Amount 
Consigned Receipts 
COG: a daw cue ase eerie ee 980,000 44 $431,200 
NO eo ee ee - 405,000 30 121,500 
oe tat ee wo a mins iam er ROO 16 417,600 
Sheep and goats __---------- 470,000 08 37,600 
Packer Directs 
UTS es ta Se a ee 20,000 22 1,400 
PENS anata ed va 45,000 15 6,750 
Beis. 26 nebo ean eee coe eee 08 23,200 
Sheep and goats —_.-------- 30,000 04 1,200 
Resales in Commission Division 
NT Rts er ote re ee 73,900 .44 32,516 
CARING cs eri eee in 2,500 30 750 
Meee oe <ate eeee ae 37,600 16 6.016 
Sheep and goats -__------ peatte 200 .O8 16 


Resales in other than the Commission Division for local delivery 


Cate ooo. 8 eka orem 68,800 16 11,008 
MSURRONE A ohn hae ears 108,700 10 10,870 
RON oe oar ton ae te a ec 451,000 05 22,550 
Sheep and goats -__------ Ny 27.300 .03 819 


Resales in other than the Commission Division for shipment off market 


COINS: cadences cepamsadene 112,100 07 7,847 
CRI at cee, cea cee 135,800 04 5,432 
HOME co5. ese eos ae meer 764,200 02 15,284 
Sheep and goats ----.----.-- . 19,500 .02 390 


Horse and Mule Division 


Horses and Mules __------.-- 19,000 50 9.500 


Total Yardage____-_-- dest sea acne _.$1,166,448 
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Total Yardete. oc 5.55... ee sa eee $1,166,448 

Feed Profit 
Mew oe ee eee 10,068,000 Ibs. .55 per ewt. 55,374 
Corn and oats___-- 249,000 bu. .50 per bu. 124,500 
RGIRUTRE NOTING 5 oe on ake a ee $1,346,322 


81. The gross estimated revenue (Paragraph 80) exceeds the esti- 
mated amount that reasonable rates should bring (Paragraph 64) 
by $14,931.33. 

82. Respondent should be ordered to file a tariff containing the 
rates shown in Paragraph 79, and to distribute the impounded funds. 


ORDER 

On and after the 30th day from the date of this order, respondent 
shall cease and desist from charging for its stockyard services in ac- 
cordance with its tariff now on file for its St. Louis National Stock 
Yards, and shall not publish, demand, or collect any rate or charge 
for the furnishing of any stockyard service more or less than the rate 
or charge for that service set forth in Paragraph 79 of this order. 

Within 20 days from the date of this order, respondent shall pub- 
lish and file, pursuant to the act and the regulations thereunder, a 
tariff for its stockyard showing all rates and charges for stockyard 
services it furnishes, and all rules and regulations affecting or de- 
termining such rates and charges, which tariff shall include the rates 
and charges shown in Paragraph 79, such tariff to become effective 
on the 30th day after the date of this order. 

Impounding of funds pursuant to the stipulation mentioned in our 
order of January 4, 1944 (3 A.D. 6), shall continue through the 29th 
day after the date of this order. Thereafter the funds impounded 
shall be distributed as if the rates prescribed in this order had be- 
come effective on January 6, 1944, when the rates prescribed in 
December 1943 would have become effective, and had remained in 
effect until impounding was discontinued. 

(A. D. 1217) 
In re Houston Livestock ComMMISsION ComPANY. P&S Doc. No. 1698. Decided 
May 10, 1946. 
Dismissal of Motion to Reopen—Elimination of Deficit in Account 
Where the Production and Marketing Administration requested that the pro- 
ceeding be reopened on the ground that a deficit existed in respondent’s 
“shippers’ proceeds” account, the request to reopen is dismissed on the 
motion of the Production and Marketing Administration stating that re- 


spondent has eliminated the shortage in the account. 
Mr. John B. Poindexter for Production and Marketing Administration. 


Decision by Thomas J, Flavin, Judicial Officer. 


ORDER GRANTING MOTION TO DISMISS 
On December 14, 1945 (4 A.D. 984), respondent was ordered to 
set up and maintain a “Shippers’ Proceeds Account” and leave was 
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given to the Production and Marketing Administration to reopen the 
proceeding within 90 days if respondent did not establish such an 
account. On March 28, 1946, the Production and Marketing Admin- 
istration filed a motion to reopen the proceeding stating that there 
was a deficit in respondent’s “Shippers’ Proceeds Account” and 
recommending a suspension of respondent’s registration if the deficit 
was not made up within 15 days. On April 30, 1946, the Production 
and Marketing Administration filed a motion asking that its motion 
to reopen be dismissed on the ground that respondent has eliminated 
the shortage in the account. 
Accordingly, the motion to reopen the proceedings is dismissed. 


(A. D. 1218) 


In re St. Louts NATIONAL StTocKyARDS CoMPANY. P&S Doc. No. 1246. Decided 
May 13, 1946. 


Supplemental Order—Prior Order Modified—Books and Records 


Prior order entered herein modified so that records require to be kept there- 
under shall relate to the basic order of December 7, 1943, as heretofore 
or hereafter modified. 


Messrs. Frederic P. Lee, of Washington, D. C., and M. W. Borders, of Chicago, 
Illinois, for respondent. 


Decision by Thomas J, Flavin, Judicial Officer. 


SUPPLEMENTAL ORDER 

On March 29, 1946, an order (5 A.D. 183) was issued under the 
Packers and Stockyards Act, 1921 (7 U.S.C. 181 e# seq.), requiring 
the St. Louis National Stockyards Company, the respondent, to keep 
adequate books and records. On April 29, 1946, the effective date 
of that order was postponed pending consideration of respondent’s 
request for modification (5 A. D. 267 

The order of March 29, 1946, is modified so that the records re- 
quired to be kept shall not be related solely to the basic order of 
December 7, 1948 (2 A.D. 664). but to such order as it has now 
been modified (5 A.D. 338. May 9, 1946), or may hereafter be 
modified by other decisions in this proceeding. As so modified, the 
March 29, 1946, order shall become effective on the 30th day after 
this date. 


(A. D. 1219) 


In re MISSISSIPPI VALLEY Stock Yarns. P&S Doc. No. 1558. Decided May 20, 
1946. 


Cease and Desist—Rates and Charges for Stockyard Services 


On and after 30 days from the date of this decision, respondent is ordered 
to cease and desist from charging for its stockyard services in accordance 
with its tariff now on file, and shall not publish, demand, or collect any 
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rate or charge for the furnishing of any stockyard service more or less 
than the rate or charge for that service set forth in paragraph 15 hereof. 


Publication and Filing of Tariff for Stockyard Services 


Within 20 days from the date of this decision, respondent is ordered to publish 
and file, pursuant to the act and the regulations thereunder, a tariff for its 
stockyard showing all rates and charges for stockyard services it furnishes, 
including feed and insurance, and all rules and regulations affecting or 
determining such rates and charges, which tariff shall include the rates 
and charges shown in paragraph 19, such tariff to become effective on the 


30th day after the date of this order. 


Mr. John J. Curry for Production and Marketing Administration. Mr. John 
C. Kappel, Jr.. of St. Louis, Missouri, for respondent. Mr. John B. Poin- 


dexter, Examiner. 
Decision by Thomas J, Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

1. This is a rate proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S.C. 1940 ed., 181 et seqg.), involving the rates charged 
at the Mississippi Valley Stock Yards, posted as a stockyard subject 
to the act (9 CFR 204.1) at St. Louis, Missouri. The Mississippi 
Valley Stock Yards is owned and operated by Carroll P. Poland. 
The proceeding was instituted by an order of inquiry issued by the 
Assistant to the War Food Administrator on June 8, 1948, alleging 
that there was reason to believe that the stockyard’s Tariff No. 6, 
which substantially increased rates, was unjustified and unreason- 
able, and that a hearing should be held to determine the lawfulness 
of all rates and charges. Tariff No. 6 was suspended for 30 days 
after June 10, 1943, and was again suspended for an additional 30 
days beyond the time when such tariff would have otherwise become 
effective. The order of inquiry was amended on March 11, 1944, 
by adding allegations that Carroll P. Poland had failed to keep 
adequate records. Copies of the orders of inquiry and suspensions, 
amendment and notice of hearing were served by registered mail. 

2. A hearing was held in St. Louis, Missouri, beginning on Jan- 
uary 8, 1945, before John B. Poindexter, the examiner. John J. 
Curry, of the Office of the Solicitor, United States Department of 
Agriculture, appeared as counsel for complainant, the Office of Mar- 
keting Services, now the Production and Marketing Administration, 
and John C. Kappel. Jr., of St. Louis, Missouri, for respondent. The 
respondent filed suggested fndings but no suggested findings were 
filed by the Government. The examiner’s report was issued as a 
Tentative Order on November 29, 1945. On December 12, 1945, the 
time for filing exceptions to the Tentative Order was extended as a 
result of a request by the Production and Marketing Administration. 
Department of Agriculture. Exceptions were filed by the Production 
and Marketing Administration on January 15, 1946. The exceptions 
claimed that charges should be prescribed for livestock resold at re- 
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spondent’s yards by dealers since the record shows that dealers 
utilize respondent’s facilities and services without charge. Respond- 
ent filed an answer to the exceptions on February 21, 1946. 


FINDINGS OF FACT AND CONCLUSIONS 

Nature of Respondent’s Business 

3. At the Mississippi: Valley Stock Yards, Carroll P. Poland re- 
ceives, holds, feeds, waters, and delivers livestock in interstate com- 
merce. The largest part of the livestock is received from producers 
and feeders for sale by market agencies operating at the yards. Oc- 
casionally, some of the livestock received is not for sale, but is merely 
unloaded for feeding, watering and rest or for direct movement 
to local packing plants. Most of the livestock is purchased by packers, 
order buyers, traders and country purchasers who buy stockers and 
feeders for breeding and further finishing. Some of the livestock is 
resold by dealers as “plants” in the commission pens or direct by the 
dealers. 

4, On the date of the hearing, the principal rates and charges 
were as follows: 

Rail Shipments 


Yardage charges: 


CONGR. foo once noe necca ls ahasesueam eee eee 43 cents per head 
Calves (weighing less than 400 lbs.)---.-------- 3 2 ; “ 
REAM on ead ewe auonatngenne See aes write ' ’ 
SRGRi. OF RONG 225 ooo a5 toa eee 9 , : “ 
Horses and mules ---------- wire sae atau ae es 
Shipments other than by rail: 
Cathe oe sd aes wae ean ae 48 : = oy 
Calves (weighing less than 400 Ibs.)-------------- m= eres A 
I a a ae aig aera ea oe ie eee 17 “ . Be 
BNGEO OF - CONG 255565255 eo a eee oe la | ore <2 
RlOSGON Ge TAREE: onacoccuce ce anaeseseeeesen 2S Ge me we 
On hogs consigned direct to packers for immediate 

6 = S 7 


PN sii cas ae eases eg emt 
On livestock planted and resold in commission division, one-half of the 


rail yardage. 

Use and Useful Character of Re spondent’s Property 

5. The stockyard is located on 13.197 acres of land in the City of 
St. Louis, lving roughly between Angelica Street on the south, Pen- 
rose Street on the north, the right-of-way of the St. Louis Terminal 
Railroad Association on the west, and a group of industrial prop- 
erties on the east near the Mississippi River. In the process of deter- 
mining the reasonableness and lawfulness of the rates, the stockyard 


properties were divided into 39 areas or units. There is no disagree- 
ment between the Government and the respondent as to the used and 
useful character of 37 of these units. However, as to Unit No. 35 
and Unit No. 38, there is no agreement. The Government witness 
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classified these as wholly not used and useful, while the witness 
called by the respondent classified them as used and useful in part. 

6. With respect to Unit No. 35, the witness for the Government 
testified that the north 25 feet of this unit were not used and useful 
for stockyard purposes for the reason that this part of the unit was 
necessary for the clearance of vehicles in making deliveries to the 
restaurant occupying most of Unit No. 35 and also for customers 
of the restaurant. The respondent’s witness testified that the north 
25 feet of Unit No. 35 are used and useful for stockyard purposes 
because they are used as a parking space by customers of the stock- 
yard in connection with Unit No. 25. He further testified there 
was sufficient space allotted on each side of the restaurant building 
located on Unit No. 35 for the clearance of vehicles used in making 
deliveries to the restaurant, and that the balance of Unit No. 35 is 
used exclusively in connection with the operation of the stockyard. 
From all the testimony. the use of the north 25 feet of Unit No. 35 
appears to be for general parking purposes rather than for use in con- 
nection with the restaurant building located on Unit No. 35, and it 
is found that this area, comprising 1,875 square feet, is used and 
useful for stockyard purposes. 

7. The witness for the respondent was of the opinion that three 
portions of Unit No. 38, although vacant land, should be classified as 
used and useful because it was contemplated to use the three por- 
tions for expansion. The witness called by the Government testified 
that a major portion of Unit No. 22 was available for expansion and 
that Units Nos. 23, 24, 26, and 27 were also available for expansion. 
Due to the fact that respondent’s hog receipts are not likely to be as 
great in the future as they were at the time of the hearing and for 
sometime previous, it is not probable that respondent will find it neces- 
sary to expand facilities to land now vacant. It is found that the 
total area of Unit No. 38, namely 56,975 square feet, is not used and 
useful. 

8. The total area of respondent’s land found not to be used and 
useful is 203,686 square feet. When the total area found not used 
and useful is subtracted from the 574,880 square feet of land owned 
by respondent, there is left an area of 371,194 square feet, which is 
considered used and useful for the purposes of this proceeding. 


Value of Used and Useful Property 

9. Three witnesses testified as to the value of respondent’s land. 
Elmer L. Werner and Carroll P. Poland testified for the respondent, 
and Alvin L. Perrie for the Government. Werner is an official of an 
insurance advisory organization. The witness Werner made no de- 
tailed appraisal of respondent’s land and expressed no opinion as to 
its value. His testimony related only to trends in real estate value. 
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Carroll P. Poland, owner of the Mississippi Valley Stock Yards, 
testified that in his opinion the 40 cents per square foot at which 
the predecessor corporation optioned the property in 1932 reflected 
not less than the present value of the land. The witness Perrie is an 
associate land appraiser in the employ of the Department of Agri- 
culture and has had wide experience. His qualifications were not 
questioned. His report indicates that he followed a method of ap- 
praisal approved by the Supreme Court of the United States. At 
the time he appraised the land in 1943, he ascertained transactions 
in land in the vicinity of respondent’s property and during the week 
of the hearing he investigated those transactions which had taken 
place in the vicinity of the respondent’s property between the date 
of his original investigation and the date of the hearing. On the 
basis of this latter investigation, he was of the opinion that real estate 
transfers indicated a trend to values lower than those found by 
him in his report made in 1943 for respondent’s land. He placed a 
valuation upon all of respondent’s land of 30 cents a square foot. 
This value applied against the total number of square feet owned 
by respondent represents a total value of $172,464. It is found that 
the fair value of respendent’s land is 30 cents per square foot and 
that the total value of 371,194 square feet of used and useful land 
is $111,358. 


The Cost of Reproduction New of Respondent's Structures and Equip- 
ment 


10. The structural properties and equipment of the respondent 
were inventoried and appraised by Arthur F. Schram, a senior 
valuation engineer in the employ of the Government. In making this 
appraisal, the witness Schram was assisted in the measuring and 
counting of the inventory and in the making of detailed field notes 
by other Government engineers. To the quantities, after they were 
ascertained, St. Louis prices and wage scales were applied. The 
costs thus ascertained were increased by construction and general over- 
heads, including interest during construction. The basic appraisal 
was as of July 1943. The reproduction cost new as determined 
by the Government engineers was $153,265. To this amount, there 
was added the cost of additions and betterments made by respondent 
hetween the date of appraisal and the date of hearing in the amount 
of $3.018. Retirements were made in the amount, after depreciation, 
of $192. The structures found not used and useful by the Govern- 
ment engineers had a reproduction cost new of $20,192 and a cost of 
reproduction new less depreciation of $16.842._ The respondent did 
not attempt to rebut the amounts found by the Government engi- 
neers to be the cost of reproduction new and reproduction new less 
depreciation of its structures and equipment. It is found, therefore, 
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that the cost of reproduction new of respondent’s structures and 
equipment used and useful for stockyard services is $135,847 and that 
their cost of reproduction new less depreciation is $108,198. 


Rate of Return 

11. Two witnesses testifed on rate of return. Howard D. Dozier 
testified on behalf of the Government and Elmer L. Werner testified 
for the respondent. No question was raised as to the qualifications 
of either of the witnesses. Werner testified that in his opinion 10 
percent of the capital investment of the respondent would be the 
minimum rate of return. In support of his opinion, he made the 
following statement: 


“If today you can purchase stock on the open market in esiablished com- 
panies who make you a return of 10 percent on your current price of the 
stock after paying your taxes, then surely you would not expect to go into 
any venture that has more of a speculative feature to it for less than 10 
percent return.” 


12. The witness Dozier stated that in his judgment it would be 
fair if there should be included among the costs to respondent of 
rendering the service a number of dollars equal to six percent of the 
rate base whatever that rate base might be determined to be. He 
based this conclusion upon the various yields at which the general 
public capitalizes various types of income, such as the return received 
on funds invested in various types of bonds of public utility and in- 
dustrial corporations and the various types of stock of like corpora- 
tions. In support of this conclusion there were introduced a number 
of exhibits showing the actual return received on such investments. 
The testimony shows that interest rates are currently at a low figure. 
However, in view of the finding hereinafter made in paragraph 18 
that respondent’s rates are not unreasonable, it is not necessary to 
decide just what percent of the rate base should be used as a rate 
factor. 

13. The character of the business is such that funds are tied up 
in feed, miscellaneous supplies, lumber, stationery, insurance, pro- 
visions for taxes and other like items. These inventories require 
working capital. The respondent pays employees on a semimonthly 
basis. The respondent collects currently for services in the handling 
of livestock received at the stockyard. The public. therefore, ad- 
vances payroll funds currently which are later used in meeting pay- 
roll expenses. The payroll does not, therefore, tie up respondent’s 
funds. The average amount of funds invested in inventory from 


1938 to June 30, 1944, was approximately $5,000 per annum. It is 
found that $5.000 should be included in the rate base on account of 
working capital. 








id 
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Net Operating Income 

14. For the purpose of determining the reasonableness of respond- 
ent’s rates, it 1s found that $225,000 should be used as the rate base. 
Lhis amount is approximately the sum of $111,358 on account of 
land, $108,198 on account of cost of reproduction new of structures 
and equipment, and $5,000 on account of working capital. 


hveasonable Costs 

15. Among the operating costs reflected on respondent’s books, 
there are some which are not applicable to the rendering of stockyard 
services and not properly chargeable as stockyard “operating” ex- 
penses. Irom the total costs shown on the books, those of the char- 
acter mentioned should be eliminated. Some of the respondent’s em- 
ployees devote a part of their time and effort to other activities than 
those incident to the operation of the respondent’s stockyard. Ap- 
propriate deductions should be made from the costs on account of 
these outside activities of the employees. The following table sum- 
marizes the costs reflected on respondent’s books for the years 1938 
to 1944, inclusive, modified by appropriate eliminations: 


Expenses per Applicable to Stockyard 
Year Books Eliminations Activities 
BN eh ote $52,139 $10,226 $41,913 
a 2s 1-4 Ce A eee 50,378 8,914 41,463 
Sh Ode ee 55,196 9,896 45,300 
Ne 8 ie ees 57,185 8,824 48,361 
Re goa catia ate 70,211 10,532 59,679 
Ra es 93,115 12,476 80,639 
RC ns oe eon 91,353 9,520 81,833 


(11 Months) 


16. Included in the costs shown in the above table is the salary 
of $2,100 per annum paid to Carroll P. Poland for his services as gen- 
eral manager of the stockyard. In addition to the usual duties in 
and around the stockyard performed by respondent in his capacity of 
general manager, the testimony shows that he makes trips several 
times each month into the country, calling on farmers, producers, 
traders and feeders of livestock, soliciting business for the stockyard. 
These trips are usually made on weekends, and sometimes to points 
150 miles distant from St. Louis. At other times, he makes short 
trips into the country during the week soliciting business after the 
market closes for the day. The testimony also shows that he conducts 
a daily radio program on one of the local stations broadcasting live- 
stock and market news to the surrounding trade territory. Taking 
into consideration the volume of business and the services performed 
by respondent, it could not be seriously contended that his salary is 


unreasonable. Indeed, it does not seem adequate. 
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Revenues Received Under Existing Rates 

17. One of the factors bearing upon the reasonableness of rates 
in effect is the revenues being produced under them. As stated in 
paragraph 15, not all of the revenues shown on respondent’s books 
are produced from the rendering of the services for which are charged 
the rates here under investigation. Some of the revenues shown 
on the respondent’s books are received from non-stockyard activities 
over which the Secretary of Agriculture has no jurisdiction. The 
revenues received from these services must be deducted from those 
shown on the books in order to ascertain the stockyard revenues. 
The following table shows the revenues as reflected on the books, 
the-eliminations of revenues received from non-stockyard operations 
which it is necessary to make and the revenues received from stock- 
vard operations: 


Revenues as per Revenues from Stockyard 
Year Books Eliminations Activities 
Li a er $ 49,609 $ 3,170 $46,439 
Re ae oe Se es 49,771 3,097 46,674 
RO ho st i 49,390 2,616 46,774 
Seen 57,215 2,340 54,875 
Re i tesa oa 70,901 2,723 68,178 
Reape Ge 107,332 4,667 102,665 
POR ci hence cee cetccd 136,585 5,119 131,466 


(11 Months) 

18. The following table shows a comparison between the stock- 
yard revenues and operating expenses for the years 1938 to 1948, 
inclusive, and for eleven months of 1944, and also sets out the ratio 
of net operating income to the rate base: 


Net Operating Rate of Return 


Year Revenues Expenses Income on $225,000 
See $ 46,439 $41,913 = $ 4,526 2% 
Reo wan = 46,674 41,463 = 5,211 2.3 
a 46,774 45,300 = 1,474 0.7 

0, | [gene en pee 54,875 48,361 = 6,514 2.9 

ee et eas 68,178 59,679 = 8,499 3.8 

BED ie eins 102,665 80,639 = 22,026 9.8 

ess a or do 131,466 81,833 = 49,633 22.1 


It is seen from the above table that the rate of return realized for the 
years 1938 to 1942, inclusive, was below the rate which the witness 
Dozier testified to as Being reasonable and considerably under the 
rate testified to as being reasonable by the witness Werner. There- 
fore, from the testimony of the Government’s own witness it cannot 
be contended that during the years 1938 to 1942, inclusive, the re- 
spondent’s rates were unreasonable. During the year 1943, and for 
eleven months of 1944, the rate of return was above that testified to 
by the witness Dozier as being a reasonable rate factor. In 19483, 
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the return was about equal to that testified to by the witness Werner 
as being reasonable. In 1944, it was considerably above the amount 
testified to by him as being reasonable. For these two years, it would 
appear that the return was above that which would be found reason- 
able if conditions during these two years were normal. ‘The testi- 
mony indicates, however, that conditions during these two years were 
abnormal in that one of the large packers in St. Louis whose un- 
loading facilities had been severely damaged by flood waters in 1943 
began unloading its direct purchases of hogs in the respondent’s 
stockyard and paid a yardage for doing so. The revenue received 
by respondent from the handling of these hogs was due to fortuitous 
circumstances and as it now appears, was only temporary. An official 
of this packing company testified at the hearing that he would not 
continue indefinitely to unload his hogs at the respondent’s stock- 
yard. Since the close of the hearing it appears that the packer in 
question has ceased to unload its direct shipments of hogs at the 
Mississippi Valley Stock Yards. Consequently, respondent is not 
now receiving revenues from the handling of these direct shipments 
of hogs, and for the immediate foreseeable future the annual revenues 
will more nearly approach those for the years immediately preceding 
1943 than for the years 1948 and 19-44. There is no ground for as- 
suming that the revenues received by respondent in the immediate 
foreseeable future will be as large as those received in 1943 and 1944. 
For all the reasons stated above, it is found that the rates and charges 
set out in respondent’s tariff now in effect are not unreasonable. 


19. However, the record shows an inequitable distribution of the 
costs of rendering stockyard services. Under the present tariff, no 
charge is made for the use of facilities and services by dealers except 
for a half-yardage charge on “plants” in the commission pens. This 
is discriminatory. While dealers and traders may be of benetit to 
the market, it is not believed that they should escape contribution 
to the costs of the market. Consequently, this order prescribes 
charges for resales by dealers. Accordingly, the following rates are 
prescribed which will raise substantially the same amount of revenue 
as the rates now in effect : 


Yardage on all classes of original receipts and resales in commission division 


*Cattle _ cia Sian tetera ee 44 cents per head 
*Calves tat ame ee 
Hogs err Seats eee! 16 cents per head 
Sheep and Goats 3 ee 8 cents per head 


Livestock consigned direct to packers 


Da eS cee sree a Sie , 22 cents per head 
*Calves - sicieiahe a pica eronss 15 cents per head 
Hogs —---- sida yea pik 2a eben ane i _. 8 cents per head 


Sheep and Goats =.=.<....=---..-..4..... “4 Cente per nea 
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Livestock resold for local delivery other than that resold in the commission 
division ; 
PNOIG eet e: aoe ees Soe oe eee ee eee 16 cents per head 


"Calves ..... Pee ina ea ay hak a ee eee 10 cents per head 
RIGRG 25s hen tec can er cmedcueeoseacaseees 5 cents per head 
Pheen mid) Goate .< 2665s c sc ceeeccce= 3 cents per head 


Livestock resold for shipment other than that resold in the commission divi- 
sion (including that consigned to National Stock Yards) 


PRBUNC. oo eho G oes Hse owce see eee 7 cents per head 
PRIMO os oe Senne 4 cents per head 
NE So oe A Ns nee nee te 2 cents per head 
OG |00 HEORtS). nos sae oe oe 2 cents per head 


*Cattle are bovines weighing 400 pounds and over. 
*Calves are bovines weighing less than 400 pounds. 

20. Respondent has failed to keep such books, accounts, records, 
and memoranda as fully and correctly disclose all transactions in- 
volved in the business. For instance, the respondent has failed to 
make records of feed purchases, and in other instances, the cost of 
feed was overstated. The salary, repairs and maintenance accounts 
are inaccurate in that various items were included which are not 
properly chargeable to these accounts. The insurance account is in- 
accurate in that the costs of different types of insurance are not 
correctly stated. The accounts receivable are not correct in that items 
were not properly entered in such accounts at the time the transac- 
tions occurred. The interest account was inaccurate in that some 
interest had not accrued and other items: were improperly charged 


to this account. 


ORDER 

On and after the 30th day from the date of this order, Carroll P. 
Poland shall cease and desist from charging for stockyard services 
in accordance with the tariff now on file for the Mississippi Valley 
Stock Yards, and shall not publish, demand, or collect any rate or 
charge for the furnishing of any stockyard service more or less than 
the rate or charge for that service set forth in Paragraph 19 of this 
order. 

Within 20 days from the date of this order, Carroll P. Poland 
shall publish and file, pursuant to the act and the regulations there- 
under, a tariff showing all rates and charges for stockyard services 
furnished at the Mississippi Valley Stock Yards and all rules and 
regulations affecting or determining such rates and charges, which 
tariff shall include the rates and charges shown in Paragraph 19, 
such tariff to become effective on the 30th day after the date of 
this order. 

On and after the 30th day from the date of this order, Carroll P. 
Poland shall keep such books and records with respect to the Mis- 
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sissippi Valley Stock Yards as will fully and correctly disclose all 
revenues received from various sources and also maintain accounts 
which will show proper classifications of expenses incurred. 


(A. D. 1220) 


In re H. T. MONHEIM, DOING BUSINESS AS GORMAN & MONHEIM. P&S Doc. No. 
1712. Decided May 22, 1946. 


Cease and Desist—Using Consignor’s Proceeds for Respondent’s 
Own Business—Suspension of Registration 


Respondent, a commission firm and dealer, is ordered to cease and desist from 
using proceeds belonging to consignors for financing his own business, 
to continue to deposit such funds in a separate bank account, to keep 
records clearly showing the proper handling of such funds, and since 
respondent’s unlawful practices have continued over a long period of 
time after ample warning and after promises to discontinue the practices, 
his registration as a market agency is suspended for a period of 30 days. 


Mr. J. M. Carl, of San Francisco, California, for complainant. Mr. H. T. 
Monheim, of Los Angeles, California, pro se. Mr. John M. Gault, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 ef sey.), instituted by a 
complaint filed on June 26, 1945, by the Office of Marketing Services, 
whose functions with respect to the act are now exercised by the 
Production and Marketing Administration. Respondent is a market 
agency at the Union Stock Yards, Los Angeles, California. The 
complaint alleged that on August 14, 1943, John P. Gorman, re- 
spondent’s partner in the partnership, doing business as Gorman- 
Monheim Livestock Commission Company, on behalf of said partner- 
ship, entered into a stipulation admitting that the partnership had (1) 
used shippers’ proceeds in financing its own trading and feeding op- 
erations and the trading operations of country buyers, (2) failed to 
pay promptly to the shippers’ concerned funds collected for injured 
or lost livestock, (8) bad a shortage in its market agency bank ac- 
count, and (4) had a deficit in working capital. By the stipulation 
the partners agreed to cease and desist from using shippers’ pro- 
ceeds in financing their own trading and feeding operations and 
the trading operations of country buyers, and failing to pay promptly 
to shippers all funds collected in settlement of claims for injured or 
lost livestock. By the stipulation the partners also agreed to handle 
shippers’ proceeds in accordance with the procedure outlined in sec- 
tion 201.42 of the regulations and to maintain their finances so their 
current assets would at no time be less than their current liabilities. 
For the stipulation it was further agreed that if the partners should 


at any time engage in any practice prohibited by the act, the stipula- 
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tion would be admissible as evidence of the acts, facts and practices 
set forth therein. The complaint further alleged that since August 
14, 1943, the respondent had used shippers’ proceeds for purposes of 
his own through recourse to the so-called “ffoat” in the bank account 
in which the proceeds of sales or funds were deposited, or in some 
other manner in violation of the act and the regulations in the stipu- 
lation herein referred to. Respondent wrote a letter within the time 
required for answering and requested an oral hearing. On November 
30, 1945, a hearing was held at Los Angeles, California, before John 
M. Gault, Attorney, Office of the Solicitor, as examiner. J. M. Carl, 
Attorney, Office of the Solicitor at San Francisco, California, ap- 
peared for complainant. H. T. Monheim appeared in person, to- 
gether with N. L. King, certified public accountant, who had charge 
of his books. Complainant introduced numerous exhibits showing the 
transactions alleged and respondent admitted the facts and made no 
objection to any of the exhibits. 

At the hearing, the examiner allowed the parties time to file sug- 
gested orders. Complainant filed suggestions recommending cease 
and desist order and a suspension for 90 days. Respondent did 
not file any suggestions. The examiner proposed a cease and desist 
order and a suspension of respondent’s registration for 30 days. The 
complainant excepted to the proposed period of suspension recom- 
mending a 90-day suspension and respondent asked that a suspen- 
sion not be imposed. 


FINDINGS OF FACT 

1. H. T. Monheim is an individual doing business as Gorman & 
Monheim. At all times material herein he engaged and was reg- 
istered under the act as a market agency and dealer, either as an 
individual, or, prior to 1944, as a partner of John P. Gorman, at 
the Union Stock Yards, Los Angeles, California, a stockyard posted 
as subject to the act. 

2. On or about April 6, 1948, H. T. Monheim admitted in writ- 
ing that a balance sheet audit of the records of the Gorman-Monheim 
Livestock Commission Company as of February 28, 1943, correctly 
disclosed a shortage in the “Market Agency” Bank Account of ap- 
proximately $1,800, the use of the “shippers float” for financing 
trading and feeding operations of the company, and the use of the 
“shippers float” for financing trading activities of country buyers. 
H. T. Monheim, at said time, also in writing, agreed to make up the 
shortage in the bank account within ten days and immediately to 
desist from all trade practices which were not in accord with the 
Packers and Stockyards Act, 1921, as amended. He further promised 
in writing that in the future the market agency account would not 
be used to finance such trading operations. 
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3. During 1945 respondent used funds in the market agency ac- 
count for financing his own country trading operations and for other 
personal interests. 

4. During 1944 and 1945 respondent used funds in the market 
agency account for financing the country trading operations of other 
country dealers. 

5. In several instances the activities described above resulted in 
temporary impairments of capital in the market agency account. 
On March 12, 1945, respondent drew a check against the market 
agency account in the amount of $5,282.40 to take up drafts drawn 
by F. E. Stanford for the purchase of cattle in the country, while 
money received from the sale of the cattle was not deposited until 
March 13, 1945. In financing the country trading activities of 
Cronin & Curtis, $804.02 was paid out of the market agency account 
in excess of the amount paid into the aceount. In financing the coun- 
try trading activities of I. Kirland, $299.80 more was paid out of the 
market agency account than was paid in. In financing the country 
trading activities of Sam Finkelstein, $336.82 more was paid out of 
the market agency account than was paid in. On March 31, 1945, 
there was an overdraft in the market agency account of $5,151.06, a 
net deficit in the working capital of the market agency operations 
of $6.397.70 and as to the entire operations of respondent, there was 
an excess of current liabilities over current assets of $6,904.70. 


CONCLUSIONS 

Respondent’s use of funds in the market agency (shippers’ pro- 
ceeds) account for financing his own country trading operations and 
the country trading operations of other country dealers, and all other 
uses of such funds other than the payment of lawful marketing 
charges or remittance of net proceeds to shippers violated the stipu- 
lation on file with the Department and sections 201.40, 201.41, and 
201.42 of the regulations under the act (9 CFR, Cum. Supp., Part 
201, as amended by 10 F.R. 1471, 11638). Such practices also con- 
stituted unreasonable and unfair practices, in violation of sections 
307 and 312 of the act. 

Respondent maintained at the hearing that he did not know that 
such practices were unlawful until G. M. Thomas, accountant for the 
Packers and Stockyards Division, made his investigation in April 
1945, and that since that time he had discontinued the unlawful prac- 
tices. However, the admission signed by respondent on April 6, 1943, 
and his written promise to discontinue the practices therein described, 
which were similar to the practices herein found to be unlawful, 


refute respondent’s contention in this respect. 
Respondent also contended that even if the practices were not regu- 
lar, no harm could have resulted because the proceeds derived from 
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the sale of the livestock was always deposited in the account before 
funds were paid out of the account to take up the drafts drawn 
against respondent for their purchase. The record shows that gen- 
erally this was the case, although in at least one instance a check 
was drawn against the account for the purpose of honoring drafts 
drawn for the purchase of cattle one day prior to the deposit in the 
account of funds received from the sale of the cattle, and in the 
case of three of the country dealers’ accounts, more money was paid 
out of than was deposited into the market agency account. Such 
activities resulted in an overdraft, in the account of $5,151.06 as of 
March 31, 1945, although it is understood that funds have since 
been deposited in the account, at the request of the Government, to 
make up the overdraft. Apart from this, funds deposited in the 
market agency (shippers’ proceeds) account are trust funds in the 
possession of respondent (/n/ted States v. Donahue, 59 F. (2d) 1019) 
and should only be used for payment of lawful marketing expenses 
and for remittance of the net proceeds to shippers or customers. 
Any other use constitutes a misuse of trust funds. 

Accordingly, inasmuch as respondent’s unlawful practices have 
continued over a long period of time after ample warning and after 
promises to discontinue the practice, it is felt that not only should 
a cease and desist order be issued against respondent as authorized 
under sections 310(b) and 312(b) of the act, but respondent should 
also be suspended for a period of 30 days. If respondent’s violations 
had been of a more flagrant nature or had caused immediate injury 


to shippers, we would impose a longer suspension. 


ORDER 


Respondent shall cease and desist from using funds deposited in 
the market agency account (shippers’ proceeds account) for financ- 
ing either his own country trading operations or the country trading 
operations of other country dealers, and shall cease and desist from 
directly or indirectly using such proceeds for purposes other than the 
payment of lawful marketing charges and the remittance of net 
proceeds to shippers. 

Respondent shall continue to deposit the gross proceeds received 
from the sale of livestock on commission in a separate bank account 
herein designated as the market agency account. from which account 
disbursements may be made only for the purposes for which shippers’ 
proceeds may be used. 

Respondent shall keep records clearly showing the handling of the 
funds in accordance with this order and the regulations under the act. 


Respondent’s registration as a market agency is suspended for 30 


days beginning on the effective date of this order. 








ee 
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Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the 30th day after this date. 


(A. D. 1221) 
In re MARKET AGENCIES at the Union Stock Yards, Chicago, Illinois. P&S 
Doc. No. 402. Decided May 29, 1946. 


Supplemental Order—Extension of Time for Filing Petition 


Request of respondent to extend time for submission of petition for extension 
or modification of order of December 26, 1945, granted. 


Messrs. H. R. Park, D. L. Swanson, E. J. Callahan, and Andrew Olson, all of 
Chicago, Illinois, for respondents. 


Pecision by Thomas J. Flavin. Judicial O fice i 


SUPPLEMENTAL ORDER 
On May 29, 1946, the respondent market agencies through counsel 
informally requested that, due to the necessity of further study of 
their situation, they have until June 17, 1946, instead of May 31, 
1946, for the submission of any further petition for extension or 
modification of the order entered in this proceeding on December 26, 
1945 (4 A.D. 992). It is so ordered, 


(A. D. 1222) 


In re CLEVELAND Union Srock Yarvs Company. P&S Doe. No. 442. Decided 
May 31, 1946. 
Supplemental Consent Order—Extension of Rates and Charges 
Rates and charges now in effect at respondent's stockyards are herewith ex- 
tended until further order. 


Mr. A. Z. Baker, of Cleveland, Ohio, for respondent. 


Decision by Thomas J. Flavin, Judicial O fice , 


SUPPLEMENTAL CONSENT ORDER 
On April 29, 1946, the respondent filed a petition requesting a 
modification of the temporary rates and charges now in effect. at 
its stockyards, which rates and charges will terminate on June 1, 
1946, unless extended by further order. Inasmuch as time will not 
permit disposition of the petition for modification before the present 
rates and charges will terminate, such rates and charges are here- 


with extended until further order herein. 
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(A. D, 1223) 
In re St. Louris NATIonaAL Stock YARDS COMPANY. P&S Doc. No, 1246. De- 
cided May 31, 1946. 


Order Dismissing Intervenors’ Petition to Reopen 


Since the allegations in the intervenors’ petition to reopen either have been 
made previously in this proceeding and have been considered, -or are ir- 
relevant, the prayer of the petition is denied and the petition is dismissed. 


Mr. John 8S. Griffin for Production and Marketing Administration. Messrs. 
Baker, Lesemann, Kagy & Wagner, and Messrs. Kramer, Campbell, Cos- 
tello & Wiechert, all of East St. Louis, Illinois, for intervenors Charles 
Coy and John Delmore, et al. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING INTERVENORS’ PETITION TO REOPEN, ETC. 

On May 27, 1946, a petition to reopen, rehear, reargue and re- 
consider the order entered in this proceeding on May 9, 1946, 
(5 A. D. 338) was filed by Charles Coy and John Delmore e¢ a., 
intervenors in this proceeding. 

Examination of the petition reveals no reason, in our opinion, 
that requires reopening. reargument or reconsideration. That the 
intervenors, carrying on a business for profit through the use of 
respondent’s facilities and services, should pay a share of the costs 
of the market is beyond controversy. And we think that the charges 
prescribed are more than fair to the intervenors on the basis of the 
evidence. 

For the most part, the allegations in the petition either have been 
made previously in this proceeding and have been considered, or 
are irrelevant. ‘The prayer of the petition is denied and the peti- 
tion is dismissed. 

Copies hereof should be served on the parties by registered mail 
or in person. 


(A, D. 1224) 


HARSHFIELD BROTHERS v. J. CLirF THOMAS. PACA Doc. No. 4539. Decided 
May 8, 1946. 


Failure to Deliver—Measure of Damages 


Refusal to deliver a carload of cabbage because of disagreement between the 
parties in connection with a prior and distinctly separate transaction is 
a failure to deliver without reasonable cause within the meaning of the 
act, and therefore, complainant is entitled to an award of reparation 
for loss sustained in the amount of the difference between the contract 
price and the f.o.b. market value at the time and place the commodity 
should have been delivered by respondent. 


Harshfield Brothers, of Louisville, Kentucky, complainant, pro se. Mr. J. Cliff 
Thomas, of Crystal Springs, Mississippi, respondent, pro se. Mr. John T. 
Pearson, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 











HARSHFIELD BROTHERS v. J. CLIFF THOMAS 5 A.D. 379 


PRELIMINARY STATEMENT 

This is a proceeding for reparation under the Perishable Agri- 
cultural Commodities Act of 1930 (7 U.S.C. 1940 ed. 499a et seq.). 
The formal complaint was filed on September 27, 1945, and a copy 
was served on the respondent on December 3, 1945. On the same 
day, copies of the report of investigation were served on both parties. 
Since neither party has requested a hearing, the proceeding has been 
conducted under the shortened procedure (7 CFR Cum. Supp. 
§ 47.37; 11 F.R. 224). 

The complaint alleges that on May 24, 1945, the complainant pur- 
chased from the respondent a carload of medium green cabbage, 
80% U.S. No. 1 at the agreed price of 85 cents per bag f.o.b. Crystal 
Springs, Mississippi, for shipment to Louisville, Kentucky. This 
transaction was negotiated by the Hunt Brokerage Company of 
Louisville, Kentucky, acting as agent for both the complainant and 
the respondent. The complainant also alleges that in compliance 
with the contract, a carload of cabbage was shipped by the re- 
spondent to the complainant on the day the contract was entered 
into but was thereafter diverted elsewhere by the respondent; that 
the price of cabbage advanced $1.05 per bag during the four days 
following the date of sale, and the complaint was filed in this pro- 
ceeding for the recovery of an alleged loss of $525, which is claimed 
to be the difference between the market price of the cabbage on the 
day of shipment and the day it should have arrived for delivery to 
the complainant. 

The respondent filed an answer which was received on Deeember 
26, 1945, admitting the sale and shipment of the carload of cabbage 
to the complainant as alleged in the complaint. His answer also 
admits that this shipment of cabbage was diverted elsewhere before 
delivery could be made to the complainant. He contends, however, 
that this was not done for the purpose of making a greater profit, 
but solely for the reason that he felt that he had not been treated 
fairly in connection with a transaction involving a carload of beans 
which he had shipped to the complainant two days before negoti- 
ating the sale involved in this proceeding. 


FINDINGS OF FACT 
1. Complainant, Harshfield Brothers, is a partnership consist- 
ing of R. D. Harshfield and J. L. Harshfield, whose address is 232 
East Liberty Street, Louisville, Kentucky, 


2. Respondent, J. Cliff Thomas, is an individual whose address 
is Crystal Springs, Mississippi, and he has been licensed under the 
act since May 11, 1943. 

3. On May 24, 1945, the respondent sold to the complainant 











5 A.D. 380 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


through the Hunt Brokerage Company of Louisville, Kentucky, one 
carload of 80% U.S. No. 1 or better medium green cabbage at 85 
cents per bag f.o.b. Crystal Springs, Mississippi, for shipment to 
complainant at Louisville, Kentucky. 

4. The respondent failed, neglected, and refused to deliver the 
carload of cabbage to the complainant as agreed for the alleged 
reason that he was dissatisfied with a prior sale to the complainant 
of a carload of beans which was in no way connected with the trans- 
action here under consideration, and is not supported by adequate 
proof to receive consideration as a counterclaim. 

5. Complainant did not purchase cabbage to replace that which 
the respondent failed to deliver, but instead elected to claim a loss 
occasioned by the advance in market price at shipping point of 
$1.05 per bag on similar cabbage between the date of purchase and 
the time when the complainant first learned of the respondent’s 
refusal to deliver. 

6. Asa result of the respondent’s refusal to deliver a carload of 
500 bags of cabbage as he contracted to do, the complainant sustained 
a loss of $875, no part of which has been paid to the complainant. 

7. Formal complaint was filed on September 27, 1945, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The respondent admits the sale and shipment of the carload of 
cabbage to the complainant at Louisville, Kentucky, and diversion 
elsewhere before delivery could be made to the complainant. The 
respondent alleges that he refused to deliver the cabbage to the com- 
plainant, because he was dissatisfied with a previous transaction 
involving a carload of beans which he had delivered to the com- 
plainant a few days before negotiating the sale of the cabbage in- 
volved in this controversy. The two transactions, however, are 
entirely separate and in no way connected except that they were 
negotiated by and between the same parties, and the respondent has 
not set forth sufficient facts to constitute a counterclaim against the 
complainant. The respondent, having admitted such facts as sup- 
port a finding of his liability for failure to deliver the shipment of 
cabbage, the only remaining question is the amount of the loss sus- 
tained by the complainant as the result of the respondent’s breach 
of contract. The complainant did not make a replacement purchase 
but elected to claim a loss based upon the advance in market prices 
at shipping point. Since the complainant does not claim special 
damages, the general rule as to the measure of damages for a failure 
to deliver applies. Dunn-Jarson Company v. S. S. Coachman & 
Sons, 5 A.D. 96. In this connection, attention is called to the case 
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of Goldfarb et al. vy. Campe Corp., 164 N.Y.S. 583, 587, in which it 


is said: 


“Where the executory contract renounced related to goods for which 
there is an available market at the time and place set for delivery, the 
law does not require the vendee to purchase other goods, give replacing 
orders, or do anything to reduce his damages below the differences be- 
tween the contract price and the market value at the time and place set 
for delivery * * * the buyer of such goods is entitled to receive at least 
the difference between the contract price and the market price at the 
time and place of delivery, and may recover a greater sum by pleading 
and proving special circumstances showing that his actual proximate loss 
was greater than that difference. (Sedgwick on Damages [9th Ed.] vol. 2 
§ 636d et seq.; Williston on Sales gg 584-587, 599; Wald’s Pollock on Con- 
tracts [Williston’s 3rd Ed.] p. 369).” 


In the case of Save v. Penohee Lumber Company, 159 N.Y. 371: 
o4 N. E. 14, 16, the court said: 


“A market value at a given place presupposes that merchandise of that 
character was at that time and place sold or offered for sale, and thus the 
opportunity is presented the vendee of buying the article in the open 
market, to be used for the special purpose intended, and of recovering 
from the defendant the difference between such market value and the con- 
tract price. But he cannot neglect to buy when he has the opportunity 
in the market, and then charge the defendant with the special damages 
resulting. Nor does the law require him to buy in order to secure the 
damages actually sustained by a breach of .the contract. It would not 
advantage the defaulting party if he should do so, for, if he buys at the 
market value, the result to the other party is the same as if he simply 
proves the market value.” 


In the instant case, telegrams included in the file indicate that 
the complainant first learned on Saturday. May 26, 1945, of the 
respondent’s refusal to deliver the cabbage. There is also included 
in the file a copy of a letter written to the complainant by the Hol- 
lowdv-Openheimer Company of Louisville, Kentucky. on the fol- 
lowing Monday, May 28, 1945, which appears to have been the day 
delivery should have been made to the complainant, quoting U.S. 
Commercial cabbage at $1.90 per bag f.o.b. Mississippi shipping 
point. There is also included in the file official market news reports 
of a representative of the United States Department of Agriculture 
from Cincinnati, Ohio, quoting prices on T0 to 80% U.S. No. 1 qual- 
ity cabbage on May 28 and May 29, 1945, at S1.60 to SLS5S per 50 
pound bag f.o.b. Mississippi shipping point. Since, as previously 
stated, the measure of damages in a transaction of this nature may 
properly be shown as the difference between the contract price and 
the f.o.b. market value at the time and place the goods should have 


been delivered, it is believed fair and proper to use the lowest f.o.b. 
market quotation of $1.60 per 50-pound bag or an advance in price 
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at shipping point of 75 cents per bag between the contract price and 
the market price at the time when the complainant first learned of ° 
the breach. The use of the minimum price of a quoted range of 
prices in a situation of this nature is in accord with holdings in 
several previous decisions under the act. See American Fruit Grow- 
ers, Inc. v. W. EF, Anderson Company, PACA Docket No. 2759, S. 
1814 and Frank J. Crivella v. The Il. Roww Company, PACA 
Docket No. 2762, 8. 1979. On a carload of 500 bags of cabbage, the 
advance in price of 75 cents per bag represents a loss. to the com- 
plainant of $275, for which amount reparation should be awarded 
and the facts should be published. 


; ORDER 

Within 30 days from the date of this decision, respondent shall 
pay to the complainant, as reparation, $375, with interest thereon 
at 5 percent per annum from May 28, 1945, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment of reparation 
and as to service upon the parties, this order shall become effective 
20 days after its date. 


(A. D. 1225) 


LEEF-SCHNIEROLK COMPANY v. Pullip Termini. PACA Doc. No. 4388. Decided 
May 9, 1946. 


Failure to Pay Purchase Price—Lack of Implied Warranty after Inspection of 
Commodity—Sale by Sample not Proven 


Where evidence supported complainant’s position that the tomatoes were sold 
to respondent after an opportunity to inspect as many lugs as desired, it 
is held: (1) the transaction constitutes a sale after inspection, and not 
a sale by sample as contended by respondent, (2) respondent is boynd by 
his examination and cannot later complain of defects such as he stated 
were evident a few hours after the sale, and (3) reparation is awarded 
complainant in amount of the purchase price. 


Fraud not Shown by Seller’s Failure to Disclose Information in 
Sale after Inspection 


Where buyer purchased tomatoes after inspection, the seller’s failure to dis- 
close his knowledge of the condition of the tomatoes or the contents of an 
inspection certificate dces not constitute fraud. 


. H. R. Friedman and Mr. Irving Coopersmith, of New York, New York, for 
complainant. Messrs. Rittenberg € Rittenberg, of New York, New York, 
for respondent. Mr. Rogers N. Robinson, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


On or about May 1, 1944, the complainant, a co-partnership made 
up of Samuel S. Leef, Sam N. Schiebolk and Nathan Brandt doing 
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business under the trade name of Leef-Schniebolk Company at 304 
Washington Street, New York, New York, filed a formal complaint 
pursuant to the rules of practice under the Perishable Agricultural 
Commodities Act (7 U.S.C. 1940 ed. 499a et seg.). It is claimed 
that respondent Philip Termini of 287 Washington Street, New 
York, New York, failed to pay for 473 lugs of Blue Book brand 
tomatoes sold to the respondent at the invoice price of $2,696.85. 
The respondent answered formally with a general denial on August 
3, 1944, 

A formal hearing was held in New York City on October 18, 
1945, both parties being represented by counsel. At this hearing, 
the evidence showed the following facts to be substantially undis- 
puted: On January 26, 1944, the complainant received a carload of 
675 lugs of Blue Book brand tomatoes which had been shipped 
from Florida to New York in car WFE 61091. The lugs were 
unloaded in the early morning of that day at Pier 28, North River, 
New York. A number of buyers displayed interest in these toma- 
toes as they were being unloaded by hand truck onto the pier. 
Charles Friedman, the buyer for the Manhattan Fruit Contracting 
Corporation, bought 50 lugs; Hyman Kaplan, buyer for the Henry 
Lustig Company, bought 100 lugs: and Joe Spinale purchased 50 
lugs. Of the remaining lugs, 473 were purchased by the respondent ; 
and these lugs were delivered the same day to the respondent’s place 
of business. Two of the buyers, other than the respondent, stated 
at the hearing that they paid for the tomatoes and were satis‘ied 
with them; and Samuel Leef, who handled the sales for complain- 
ant, stated that he had received no complaint on the tomatoes from 
this car which were sold to buyers other than respondent. 

It seems clear from the evidence that on January 31, 1944, the 
respondent buyer sent a wire to the complainant stating that the 
tomatoes were not in conformity with the contract of sale and that 
if they were not picked up by the complainant, the respondent 
would sell them for the complainant’s account. An official inspec- 
tion made by an agent of the United States Department of Agri- 
culture about noon on January 29, at the respondent’s place of busi- 
ness, showed that the tomatoes failed to grade U. S. No. 1 on account 
of discolored areas. Respondent testified that about $200 gross pro- 
ceeds were realized from the ultimate sale of the produce, although 
this was not supported-by documentary evidence of any kind. 

There was a sharp contradiction in the testimony as to what trans- 
pired at the time of the purchase. There was testimony to the effect 


that from 2 to 5 lugs were open and displayed by the complainant 


in front of the large stack of lugs which had been unloaded onto 
the pier. There was uncontradicted testimony by several witnesses, 
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who were buyers, that it was customary for tomato buyers to carry 
a hammer or opener, and to examine lugs other than those which 
were opened by the seller for display. Complainant’s testimony was 
to the effect that the respondent had his hammer with him and spot- 
checked a number of lugs as they were beine unloaded. This testi- 
mony was corroborated by Charles Friedman, one of the buyers 
who was a witness, and also by Max Fischer who said that he had 
paid particular attention to this transaction because he contemplated 
buying some of the tomatoes at a lower price than that at which the 
complainant was offering them for sale. Fischer stated that, after 
he saw and heard the respondent complete his negotiations to buy 
the balance of the carload from the complainant, he left the pier. 

The respondent testified that he did not open any of the lugs but 
bought the tomatoes on the basis of his examination of the lugs that 
were opened by the seller and on display as samples. and on the 
seller’s assurance that they were U.S. No. 1. On cross-examination, 
however, respondent stated that he had his hammer with him; that 
he could have opened the lugs; that he could have made a good, 
thorough inspection in a few minutes, and was in no hurry; and 
that he did not open any because he trusted the seller, Samuel Leef. 
He was unwilling or unable to say how much business he had done 
with the complainant durmg the previous year. It should be stated 
in connection with the transaction generally that neither the invoice 
of the carload to the complainant from its seller nor the sales slip 
to the respondent made any mention of the grade of the tomatoes; 
they were merely described by brand name, Blue Book. 

There was also a sharp conflict in the testimony of the complain- 
ant and the respondent with regard to when notice was given that 
the respondent was dissatisfied with the tomatoes. Respondent stated 
that he had his bookkeeper call the complainant by telephone on 
January 26, the date the tomatoes were delivered, to complain that 
the tomatoes were not of the quality that he had purchased. The 
complainant’s evidence tended to show, on the other hand, that the 
first information they received as to respondent’s attitude, was de- 
rived from the telegram dated January 31, 1944, referred to herein- 
before. However, as shown by the final disposition, it is not deemed 
necessary to further consider this disputed question of fact. 


FINDINGS OF FACT 


1. The complainant is a co-partnership made up of Samuel Leef, 
Sam N,. Schniebolk, and Nathan Brandt, doing business under the 
trade name of Leef-Schniebolk Company, whose post office address 
is 304 Washington Street, Borough of Manhattan and City, County 
and State of New York. 

2. The respondent is an individual whose post office address is 
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287 Washington Street, Borough of Manhattan, City, County and 
State of New York; and, during all the times mentioned in the 
complaint, was licensed under the Perishable Agricultural Commodi- 


ties Act of 1930, as amended. 

3. On January 26, 1944, the complainant received a carload con- 
sisting of 675 lugs of Blue Book brand tomatoes shipped from Flor- 
ida to New York in WEE 61091 which were unloaded the same day 
at Pier 28. The records show that two of the lugs were empty. 

4. About 200 lugs of these tomatoes were purchased by three dif- 
ferent buyers, who, thereafter, paid for their respective purchases, 
and made no complaint concerning the quality of the tomatoes, 

5. Samuel Leef. who handled the sales for complainant, sold the 
remaining 473 lugs to the respondent, Philip Termini, for the sum 
of $2,696.85. The tomatoes were delivered to the various purchasers 
on January 26. 

6. From 2 to 5 lugs of the 675 lugs of tomatoes were open and 
on display at the time of the sales. It is the custom in this market 
for prospective buyers to inspect other lugs by opening them with 
a hammer or opener, rather than to rely solely upon an inspection 
of the displayed lugs. 

¢. The respondent was given a full and free opportunity to in- 
spect the tomatoes by opening the lugs, and he did open and inspect 
some of them. Samuel Leef did not warrant or represent that the 
tomatoes purchased by respondent graded U. S. No. 1 at the time 
of sale. 

8 On January 21, 1944, the respondent wired the complainant 
that he was dissatis ‘ed with the quality of the tomatoes purchased 
and asked the complainant to pick up the tomatoes but the com- 
plainant refused to do so. 

9 Respondent has paid no part of the invoice price and the 
amount owing complainant is $2,696.85, 

10. The formal complaint was filed on or about May 1, 1944, 
which was within nine months from the time the cause of action 
accrued, 

CONCLUSIONS 

The respondent originally relied on several legal defenses, namely, 
(a) that the Department was without jurisdiction to deal with this 
complaint since the transaction was wholly intrastate: (b) that the 
tomatoes failed to comply with an express warranty that they were 
U.S. No. 1; (c) that the transaction was a sale by sample and the 
tomatoes delivered failed to comply with the sample; and (d) that 
the complainant made false and fraudulent representations as to the 
quality of the merchandise which vitiated the contract. The first 
two defenses were abandoned at the hearing, and, expressly so, in 
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respondent’s brief, leaving, therefore, only defenses (c) and (d) for 
consideration. 

The principal issue is whether the transaction was a sale by sam- 
ple, in which event section 97 of the Personal Property Law of the 
State of New York would be applicable since the contract was 
entered into and performed in that State. This section provides 
that in a sale by sample “there is an implied warranty that the bulk 
shall correspond with the sample in quality” and “that the goods 
shall be free from any defect rendering them unmerchantable which 
would not be apparent on reasonable examination of the sample.” 
It is necessary first to consider the intent of the parties and the cir- 
cumstances surrounding the transaction. It appears from the record 
that all of the tomatoes were stacked on the pier: that the com- 
plainant’s agent opened at least two lugs and placed them in front 
of the stack for inspection by prospective customers; but one of the 
witnesses, with apparently no interest in the transaction, testified 
that buyers do not ordinarily pay much attention to the lugs that 
are opened for display. It was undisputed that it is customary for 
the prospective buyers to carry suitable tools to open lugs and spot- 
check the tomatoes to ascertain the quality; and it was also clear 
that the respondent carried such an opening tool and had a full 
opportunity to inspect all of the tomatoes desired. A preponderance 
of the evidence shows that he availed himself of this opportunity by 
opening lugs of tomatoes and inspecting the contents. This inspec- 
tion was in addition to an examination of the tomatoes in lugs 
opened for display by complainant’s agent. 

The mere fact that a sample is exhibited does not make the trans- 
action a sale by sample. A clear distinction between sales by sample 
and sales of the character shown in this proceeding is to be found 
in Henry & Co. v. Talcott, 175 N.Y. 385, 67 NE 617, 619 (1903) in 
which the Court of Appeals of New York said: ; 


The chief reason for exempting sales by sample from the cardinal rule 
of caveat emptor is that the buyer has no chance to protect himself by 
an examination of the commodity sold. When the goods are in the pres- 
ence of the parties at the time of the sale, and an adequate examination 
can be made, even if it is inconvenient or difficult according to the weight 
of authority the sale is not to be regarded as made by sample, in the ab- 
sence of an express agreement to that effect. Parties can make their own 
bargains, * * * but when nothing is said or written upon the subject, and 
the buyer has ample opportunity to examine and inspect for himself * * * 
there is no warranty, even if samples are exhibited by the seller, because 
the parties stand upon an equal footing, .. . 


This decision was cited with approval in People v. Western Picture 
Frame, 368 Ill. 336, 13 NE (2d) 958 (1938), the Uniform Sales Act 
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being also the law in ae State of Illinois. To the same effect is 
Cudahy Packing Co. v. Narzisenfeld, 3 F.(2d) 567 (C.C. A. 2d, 
1924). Accordingly, the rule of caveat emptor applies to the trans- 
action in this proceeding, as opposed to the rule of law creating 
implied warranties in a sale by sample. After inspection of some 
of the tomatoes and opportunity to inspect as many others as he 
desired, the buyer is bound by his examination and cannot later 
complain of defects such as respondent stated were evident a few 










hours after the sale. 

For his defense of fraud, respondent relies on the failure of com- 
plainant to inform respondent at the time of the sale of the results 
of a certain prior inspection. It appears that complainant retained 
the McCabe Inspection Service to make inspections of all produce 
received by complainant. On January 26, 1944, McCabe made an 
inspection of the tomatoes involved herein as they were being un- 
loaded from the car, but complainant denies that a report of this 
inspection was given to it prior to the sale. Respondent contends 
that this inspection and complainant’s own inspection showed the 
tomatoes to be defective and that complainant’s withholding of this 
knowledge and accepting top market price amounted to fraud. 
This defense cannot be sustained, however, since it was concluded 
hereinbefore that respondent had an opportunity to examine the 
tomatoes and ascertain for himself their quality and condition, and 
in fact did so. There is no proof that complainant, by word or act, 
prevented a full and thorough — or that the lugs which 
respondent saw were not representative, or that there was a fraudu- 
lent concealment of the true condition of the remainder. Respondent 
did not rely on the complainant’s judgment in making the purchase, 
nor was it logical that he should, for respondent had been in the 
business of buying tomatoes for the previous 15 to 20 years. Under 
these circumstances, complainant was under no duty to furnish in- 
formation as to quality and condition. Blumberg v. Romer, 168 
Mise. 169, 5 N.Y.S. (2d) 352, 354 (1938). 

It is, therefore, concluded that the respondent’s failure to pay the 
purchase price of the tomatoes is a violation of section 2 of the act, 
for which complainant should be awarded reparation, with interest, 
and the facts should be published. 





















ORDER 


Within 30 days from the date of this decision respondent shall 
pay complainant, as reparation, $2,696.85, with interest thereon at 






5 percent per annum from January 26, 1944, until paid. 
The facts as set forth herein shall be published. 
Copies hereof shall be served on the parties by registered mail or 
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in person and, except as to the date of payment of reparation and 
as to service on the parties the order shall become effective 20 days 


after this date. 


(A. D. 1226) 


CoLorApo Propuce Distrieutrors v. BRowN BROKERAGE CoMPpANy. PACA Doc. 
No. 4404. Decided May 9, 1946. 


Agency—Liability of Commission Merchant, Dealer or Broker for 
Acts or Omissions of his Agent 


Under the terms of the Perishable Agricultural Commodities Act, 1930, and 
by virtue of the nature of respondent’s business (brokerage business in- 
volving interstate transactions and activities), the acts of respondent’s 
agent during the course of his employment are held as acts of the re- 
spondent, for which the latter is liable under the act. 


Agency, When Principal Estopped to Deny—Limitation and Restriction 
Upon Agent’s Authority, When Not Binding—Agency by Estoppel 


Where respondent denied liability for breach of contract of purchase and sale 
on the ground that its agent had no authority to make the contract in 
question, it is held that by entrusting its agent with the management 
of its office and permitting him to perform the duties of that office, with- 
out notifying members of the trade that his authority was limited, re- 
spondent thereby clothed its agent with apparent and ostensible authority 
and held him out to the public as possessing the power to act for respondent 
in all matters pertaining to the business of the company and that when 
a principal thus clothes his agent with such indicia’ of authority, he be- 
comes liable for that agent’s act, whether the liability is based upon an 

. implied agency, or an agency by estoppel, and whether he actually in- 
tended to be bound or not, and he will be estopped to deny the agency. 


Breach of Contract—Mitigation of Damages—Measure of Damages 


Where the buyer refuses to accept the goods, or wrongfully repudiates the con- 
tract before performance, the damage which may be recovered by the 
seller is, where there is an available market for the goods in question, 
and in the absence of special circumstances showing proximate damage 
of a greater amount, the difference between the contract price and the 
market price at the time when the goods ought to have been accepted, 
but the seller must use reasonable diligence to minimize the damage by 
attempting to resell the goods for the best possible price, crediting the 
buyer with the net preceeds of the sale. 


Mr. F. J. Reed, of Mitchell, Nebraska, for complainant. Messrs. James L. Helm 
and Laurence Simon of Helm & Simon, of New Iberia, Louisiana. for re- 
spondent. Mr. Dan P. Chisholm, Examiner. 


Decision hy Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

The complainant, Colorado Produce Distributors. instituted this 
proceeding under the Perishable Agricultural Commodities Act, 
1980 (7 U.S.C. 1940 ed. 499a ef seg.) by formal complaint filed July 
24, 1944, against respondent. Brown Brokerage Company, for re- 
covery of damages alleged to have been sustained by the complain- 
ant by reason of the failure and refusal of the respondent to accept 
and pay for five carloads of seed potatoes. A copy of the complaint 
was served on respondent on August 14, 1944, and on the same date 
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copies of the investigation report were served on both respondent 
and complainant. The issues were joined by respondent’s answer 
dated September 9, 1944, which prayed for dismissal of the com- 
plaint and requested an oral hearing. 

On December 8, 1944, motions were filed on behalf of respondent 
by J. S. Brown, Jr. and Ralph A. Brown, individually, requesting 
a stay of oral hearing until such time as Ralph A. Brown, who was 
then serving in the Armed Forces of the United States of America, 
should be in position to make a proper defense to the action and to 
participate in the proceeding. Upon consideration, these motions 
were denied and the applicants informed that the partners not in 
the service could protect the interests of the absent partner. 

The testimony of John D. Horton and Theodore Baum was taken 
by deposition in Gering, Nebraska, on December 20, 1944. — Re- 
spondent was not personally present nor represented by counsel at 
this examination, but the same was conducted by interrogatories 
upon respondent’s motion previously made. ‘These depositions were 
introduced in evidence, without objection to the form or method of 
the taking thereof, at the oral hearing held at Shreveport, Louisiana, 
April 23, 1945, but at such hearing an order was made by the Exam- 
iner granting a motion of respondent to file at a later date objee- 
tions to the evidence contained in the depositions, and with leave to 
complainant to answer any such objections, 

Complainant was not represented by counsel at the oral hearing, 
and no one personally appeared or testified in its behalf. Re- 
spondent was represented by its attorneys, Messrs. Helm and Simon. 

The pleadings and evidence disclose that the facts are sharply 
disputed. Complainant contends that on or about the 23rd day of 
October, 1943, in the course of interstate commerce and through 
telephone communication, it sold to respondent by contract negoti- 
ated by Miiton Fore, Sr. acting as agent for respondent, five car- 
loads of U.S. No. 1, Minnesota 17, inch Minimum, Blue Tag, State 
Certi ‘ed Triumph seed potatoes, each car containing 450 100-pound 
sacks at $4.05 per sack net, delivered at Shreveport, Louisiana, ship- 
ments to be made in January-February, 1944, at the purchaser’s 
option, and that this contract of sale was later confirmed by the 
partics in writing. Complainant contends that thereafter it  re- 
quested shipping instructions of respondent and tendered delivery 
of the produce in accordance with the contract, but that respondent 
failed and refused to give complainant shipping instructions for the 
potatoes, and never offered to accept delivery; that in’ February, 
1944, in response to complainant’s request for authority to resell 


the produce in question, respondent offered to pay complainant $200 
for cancellation of the contract, which offer was declined; that again 
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during February, 1944, complainant informed respondent that it 
would be willing to resell these cars for respondent’s account for 
the best price obtainable but preferred to ship to respondent. 

Complainant contends that throughout the life of the contract it 
was ready, willing and able to deliver the five cars sold, but upon 
respondent’s continued failure to give shipping instructions, com- 
plainant was forced to find other purchasers for this commodity and 
resold the potatoes for respondent’s account. Complainant further 
states that the net contract price for the five cars was the sum of 
$7,397.55; that the net returns from the resale of the cars was 
$4,874.22, and that by reason of the breach of contract by respondent, 
complainant suffered a loss of $2,523.33, for which it seeks repara- 
tion. 

Respondent denies that any sale was made to the Brown Brokerage 
Company, or to anyone having authority to act for or bind respond- 
ent in that respect: It concedes that Milton Fore, Sr., was in its 
employ as manager of its Shreveport office at the time of the trans- 
actions involved here, but asserts that Fore was never authorized to 
enter into contracts of purchase for any commodities or merchandise 
on its behalf. It contends that at the time Fore entered its employ, 
there was a verbal understanding between them that Fore should 
have authority to handle the brokerage sales only, whereby mer- 
chandise would be invoiced and shipped by the seller direct to the 
eustomer, and that it was further understood between respondent 
and Fore that the authority to execute contracts of purchase was 
vested solely in J. S. Brown, Jr., who was in charge of the office 
of J. S. Brown & Sons in New Iberia, Louisiana. Respondent af- 
firmatively states that complainant was informed of this specific 
limitation upon the authority of Milton Fore, Sr., in the month of 
September, 1943, when the parties met in Dallas, Texas, for the pur- 
pose of discussing possible future business activities between the 
parties. Respondent contends that in the light of this information, 
it was not bound by any contract of purchase which may have been 
negotiated between complainant and the said Fore, and that, hence, 
there was no liability upon respondent for damages which complain- 
ant may have sustained by virtue of such transactions. 

On the other hand, complainant avers that it had no knowledge, 
whatsoever, of any restriction or limitation upon the authority of 
Fore to make direct purchases on respondent’s behalf. Complainant 
admits that the parties did in fact meet in Dallas, but states that no 
mention was made at that time, or at any other time, of any restric- 
tion upon Fore’s authority until after the breach complained of had 
occurred, and complainant had already resold the produce for re- 


spondent’s account. 
Respondent further asserts that even had Milton Fore, Sr., been 
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authorized to make the purchase in question on respondent's behalf, 
complainant would still not be entitled to recover the damages which 
it seeks, for the reason that complainant failed to show the price re- 
ceived by it on the resale of four of the cars of potatoes, and further 
that it failed to show that the prices which complainant alleges it 
received for the said four cars represented the fair market value of 
such potatoes at the time of the resale on March 2, 1944; that since 
complainant received the sum of $3 per 100-lb. bag for the one car 
which it sold on February 22. 1944, the price of approximately $2.11 
per 100-lb. bag for the remaining four cars sold by it on March 2, 
1944, was not the best market price available, and that hence, in any 
event, respondent should be charged with a sum no greater than 
$973.33 and not with $2.523.33 which complainant contends it lost by 
virtue of the resales. 
FINDINGS OF FACT 

1. Complainant is a partnership, consisting of John D. Horton 
and Ted Baum. doing business as Colorado Produce Distributors, 
whose post office address is Gering, Nebraska. 

2. Respondent is a partnership composed of Ralph A. Brown, 
J. S. Brown, Jr.. and Mrs. J. S. Brown, Sr., usufructuary of the 
estate of J. S. Brown, Sr., deceased, all residents of the City of New 
Iberia, State of Louisiana. 

3. Respondent was not licensed under the-Perishable Agricultural 
Commodities Act at the time of the transactions in controversy, but 
was subject thereto as a result of the interstate transactions and 
activities involved herein. On May 4. 1944, respondent submitted 
an application for such a license, but issuance thereof was not ap- 
proved as of August 10, 1944, because it appeared on investigation 
that the estate of J. S. Brown, Sr., had been settled, and there was 
the question of issuing a license to a partnership when one of the 
partners is a non-existent estate. 

4. The respondent conducted a brokerage business at Shreveport, 
Louisiana. and purchased and sold merchandise and perishable agri- 
cultural commodities for its own account. Milton Fore, Sr.. was in 
the employ of respondent as manager of its office at Shreveport at 
the time of the transactions in question and acted as respondent’s 
agent in purchasing the produce. 

5. Complainant had no knowledge at the time the contract was 
entered into of any Imitation or restriction on the authority of 
Milton Fore. Sr.. to act for respondent in the purchase of commodi- 


ties and produce. 

6. On October 23. 1943, complainant by letter to respondent at 
Shreveport. Louisiana, confirmed the sale by telephone of five car- 
loads of U. S. No. 1, Minnesota 17% inch Minimum, Blue Tag. State 
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Certified Triumph seed potatoes, at $4.05 per 100-Ib, sack net, Shreve- 
port, Louisiana, delivery, shipment to be made in January or 
February, 1944, upon instructions from respondent. 

7. On or about October 23, 1943, complainant contracted with the 
Red River Potato Company, of East Grand Forks, Minnesota, for 
five carloads of U.S. No. 1, Minnesota 17% inch Minimum, Blue Tag, 
State Certified Triumph seed potatoes for delivery to the respondent, 
shipment to be made in January or February, 1944, at respondent’s 
option. The contract price was $3,000 per 100-weight, or $1,350 per 
car of 450 100-pound bags, and complainant made a deposit of $100 
per car on this contract. 

8. In response to a request from complainant for shipping in- 
structions on December 30, 1943, respondent. by Milton Fore, Sr., 
advised complainant on January 3, 1944, that it would give shipping 
instructions at the earliest possible date. On February 10, 1944, 
complainant offered to dispose of the five cars of potatoes in question 
for respondent’s account upon receipt of authority from respondent 
to that effect. By telegram dated February 11, 1944, respondent 
offered complainant $200 for cancellation of the contract, and on the 
following day. complainant rejected the offer, but reiterated its will- 
ingness to resell the produce for respondent at the best price possible. 

9. On February 22, 1944, complainant resold one carload of the 
potatoes in question for respondent’s account at $3 per 100-weight, 
delivered, Cincinnati, Ohio, or for the net delivered price of $1,074.22. 
On March 2, 1944, complainant obtained a cancellation of its contract 
with the Red River Potato Company for the remaining four carloads 
of potatoes by forfeiture of the $100 per car deposit and payment of 
an additional $300 per car, or a total of $1,600. 

10. Throughout the existence of the contract complainant had for 
delivery to respondent five cars of potatoes of the kind, quality and 
grade specified in the contract. Respondent failed and refused to 
accept the potatoes in question, and to pay complainant the purchase 
price, or any part thereof. 

11. An informal complaint was filed on April 24, 1944, which 
was within nine months from the date on which the cause of action 
accrued. 


CONCLUSIONS 


Respondent is bound by the contract entered into by the complain- 
ant and Milton Fore, Sr., acting for respondent, by which complain- 
ant sold to respondent five carloads of U. S. No. 1, Minnesota 1% 
inch Minimum, Blue Tag, State Certified Triumph seed potatoes, 
450 100-lb. sacks, at $4.05 per sack, net, Shreveport, Louisiana, de- 
livery, shipment to be made during the month of January or Feb- 
ruary, 1944, at the respondent’s option. 
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The liability of a commission merchant, dealer or broker for the 
acts or omissions of an agent, officer or other person acting for or 
employed by such commission merchant, dealer or broker, within the 
scope of his employment or office, is defined by Section 16 of the 
Perishable Agricultural Commodities Act (7 U.S.C., Sec. 499p). By 
virtue of the nature of its business, respondent was subject to this 
statute, and under the terms thereof, the acts of Milton Fore, Sr.. 
as agent, during the course of his employment, were the acts of the 
respondent company, his principal. 

It is conceded by respondent that Milton Fore, Sr., was placed 
in charge of the company’s business as manager of the Brown Brok- 
erage Company at the time he was employed by respondent in April, 
1943, and that he continued to act as agent for the company in that 
‘apacity during the transactions and negotiations in question, but 
respondent contends that since its agent had been specifically for- 
bidden by his contract of employment to make direct purchases for 
its account, no contract entered into by Fore in violation of these 
instructions was binding upon respondent. Moreover, respondent 
avers that complainant was informed of these restrictions upon its 
agent’s authority prior to the dealings between the parties which 
resulted in the loss complained of. The testimony on this point is 
conflicting as complainant denies that it had ever received any in- 
formation to that effect. 

Irom all the facts and circumstances surrounding the transactions 
herein, as disclosed by the evidence, it is concluded that complainant 
was not advised of the existence of any limitation or restriction upon 
the authority of Fore to make purchases on respondent’s behalf until 
after the contract had been breached by rejection of the produce in 
question. It is hardly reasonable to suppose, under the circumstances 
disclosed in this instance, that complainant would have knowingly 
assumed the financial risk of negotiating solely with Milton Fore, 
Sr., as an irresponsible agent whose principal would not be bound by 
transactions on its behalf. 

In neither of the letters written by Fore to complainant, on April 
1, 1944, and on April 17. 1944, where Fore explained that he lacked 
authority to make purchases for respondent, was there any allusion 
to any previous conversation or other communication on this sub- 
ject, nor was there any intimation that complainant had knowledge 
of any limitation on his authority as manager of Brown Brokerage 
Company. It is of special significance that in the letter of April 17, 
1944, Fore stated that, “Just recently it developed that during the 
absence of Ralph A. Brown, who is in the Armed Forces, no one 
other than Mr. J. S. Brown, Jr., has the authority to make con- 
tracts for Brown Brokerage Co.” 
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It is significant that the respondent made no mention, either at the 
time of the repudiation of the contract or during the investigation 
conducted by the Department, of having advised a representative of 
complainant in Dallas, Texas, that Milton Fore, Sr., was not au- 
thorized to make purchases on behalf of respondent. 

It is well established that limitations or restrictions upon the au- 
thority of an agent to act for his principal are not binding upon 
innocent third parties who deal with the agent in good faith, unless 
there are facts or circumstances surrounding the agency relationship 
which would put a reasonable person upon inquiry as to the nature 
and extent of the agent’s authority. 3 C.J.S. Agency, Sec. 317, Pg. 
257 et seq.; N. O. Nelson Mfq. Co. Vv. Benjamine, et al., 189 Ark. 
897, 75 S.W. (2d) 664; McMillan et al. vy. Marathon Oil Co., (1934) 
68 S.W. (2d) (Ark.) 473. By entrusting its agent, Milton Fore, 
Sr., with the management of its Shreveport, Louisiana, office and 
permitting him to perform the duties of that office without notifying 
members of the trade that his authority was limited, respondent 
thereby clothed its agent with apparent and ostensible authority and 
held him out to the public as possessing the power and authority to 
act for it in all matters and transactions pertaining to the business 
operations of the company. It is equally well settled that when a 
principal thus clothes his agent with such indicia of authority, he 
hecomes liable for that agent’s acts, whether the liability is based 
upon an implied agency, or an agency by estoppel, and whether he 
actually intends to be bound or not, and he will be estopped to deny 
the agency. 2 C.J. Secs. 212 and 213, Pgs. 573-574; 2 C.J. Sec. 36, 
Subparagraph 5. Pg. 440: 2 C.J.S. See. 29, Pg. 1063; Johnson v. 
Christian, 128 U.S. 374: Bushala vy. Winer and Saroff Commission 
Co.. PACA Docket No. 972, S. 834; Restatement, Agency, Sec. 161: 
Wolfe & Cohen vy. Joseph Kardonsky and Benjamin Nardonshy, 
PACA Docket No. 1921. S. 1395. 

The transaction on March 2, 1944, between the complainant and 
the Red River Potato Company, evidenced by Exhibit 19 to the 
complaint, has been described by complainant as a sale from com- 
plainant to Red River Potato Company of the four cars of seed 
potatoes referred to therein “@ flat price of $950 per minimum 450 
100-pound sack carload.” or for the total sum of $38.800. On close 
examination, however, this appears to be a cancellation of the con- 
tract between the Red River Potato Company and the complainant, 
entered into on or about October 23, 1943, whereby complainant 
purchased five cars of seed potatoes for delivery to respondent in 


January or February, 1944. The record shows that complainant 
purchased the potatoes in question at $3.00 per 100-pound bag, or 
$1.350 per minimum car. 450 100-pound sacks each, The considera- 
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tion for cancellation of this “order” was $400 per car, including the 
$100 deposit on each car, or a total of $1,600. Complainant attempts 
to establish its damage by the process of deducting the $400 per ear 
from the $1,350 per car purchase price it agreed to pay for the 
potatoes, arriving at the figure of $950 per car, which complainant 
calls the “resale price” of the four cars of potatoes in question. 

The general rule as to the measure of damages which may be 
recovered by the seller when the buyer refuses to accept the goods 
or, What amounts to the same thing, wrongfully repudiates the con- 
tract before performance, is that, where there is an available market 
for the goods in question, the measure of damages is, in the absence 
of special circumstances showing proximate damage of a greater 
amount, the difference between the contract price and the market 
or current price at the time when the goods ought to have been 
accepted. This general rule is stated in subdivision (3) of Section 64 
of the Uniform Sales Act. 

But, although the buyer has wrongfully neglected or refused to 
accept and pay for the goods, or has repudiated the contract, the 
seller. must use reasonable diligence to minimize the damage which 
may be sustained by attempting to resell the goods for the best 
possible price, crediting the buyer with the net proceeds of the sale. 
Crane Iron Works vy. Cow, ete. Co, (1928) 28 F. (2d) 328: Beehe v. 
Cullinance (1921) 214 Mich. 37, 181 N.W. 1016: Goldsmith v. 
Stiglitz (1924) 228 Mich. 255, 200 N.W. 252: Reese v. R.A. Bowers 
Co. (1924) 280 Pa, 474, 124 Atl. 653: Jessup ete. Pape r Cov. Bryant 
Paper Co,, 297 Pa. 483, 147 Atl. 519. 

The evidence shows that the market price of seed potatoes begins 
to decline around the beginning of the planting season, which in the 
involved territory was about February 15, and complainant knew 
there was no prospect of a rising market. As a matter of fact. com- 
plainant states in its brief that. “Seed potatoes when planting time 
arrives become quite worthless, as most all growers contract for 
their seed potatoes sometime prior to the planting season.” Com- 
plainant was faced with respondent’s telegram of February 11, 
offering $200 for cancellation of the contract. as well as its per- 
sistent refusal to give shipping instructions. Therefore, on February 
22. complainant resold one car of the potatoes to a purchaser in Cin- 
cinnati at $3.00 per 400-pound bag, delivered. It seems to us that 
complainant thereby accepted respondent’s offer of cancellation as a 
breach, “anticipatory in theory, but final in fact.” See Crane Tron 


Works v. Cor & Sons Co., supra. Complainant admits in its brief, 


with respect to the other four cars of potatoes. that it “held said 
potatoes in readiness to fulfill the contract of sale (with respondent ) 


until the market for seed potatoes was about over.” 
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In the case of Goldsmith v. Stiglitz, supra, the defendant pur- 
chased certain rice from the plaintiff, for delivery in September and 
October. On August 23 defendant wrote plaintiff asking cancellation 
of the order, which plaintiff promptly declined to accept. Part of 
the rice was shipped September 8, and again on September 21 de- 
fendant wrote the plaintiff with reference to the cancellation, but 
plaintiff replied insisting on payment for the rice and performance 
of the contract. The rice which was to have been delivered in Oc- 
tober, however, was sold for defendant’s account and suit was brought 
to recover for the loss sustained. The trial judge directed a verdict 
for the plaintiff. In holding the trial judge in error, the Supreme 
Court of Michigan said: 


“The plaintiff was bound to minimize his loss. This is settled law. 
We have noted the fact the blue rose rice matures later than Honduras 
rice. There is no evidence in the case that there was a market for 
‘futures,’ but plaintiff's testimony shows that the rice was within his 
control October 10, and that the market price was then about 8 cents and 
the market was falling. He sold the rice later in the month for 6% cents, 
and this was the price on the last day of the contract. The trial judge, 
accepting this figure, directed a verdict for $1,400 and interest. In this 
he was in error. The market was falling, and this fact was well known 
to plaintiff. It was his duty to do what he could to save the loss. Beebe 
v. Cullinane, 214 Mich. 37, 181 N.W. 1016.” 


In view of all the circumstances of this case, we do not believe 
that complainant used reasonable diligence to mitigate the damages 
as to the four cars which it “held until the market for seed potatoes 
was about over.” It is our opinion, therefore, that complainant's 
damage is the difference between the contract price and the market 
price at the time complainant accepted the anticipated breach by 
respondent and resold one of the cars of potatoes. The delivered 
price at which the one car was resold at Cincinnati, being $1,074.22, 
is acceptable evidence of the market value of the potatoes at the 
time of the resale. Calculated on the basis of the car that was sold, 
the total market value of the five cars of potatoes as of February 22 
was $5371.10. Applying the general rule above stated as to the 
measure of damages which may be recovered by the seller, in event 
of a repudiation of the contract by the buyer, complainant’s damage 
in this case is the difference between the market value of $5.371.10 
and the contract price of $7,397.55, which is the sum of $2.026.45. 


ORDER 
Within 30 days from the date of this order, respondent shall pay 
to the complainant, as reparation, the sum of $2,026.45, with interest 
thereon at 5% per annum from February 22, 1944, until paid. 


The facts and circumstances as set forth herein shall be published. 
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Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment and as to service 
on the parties, this order shall become effective 20 days after its date. 


(A. D. 1227) 
PACA DOC. No. 4509.* Decided May 15, 1946. 


Dismissal of Proceeding Based on Settlement Between Parties 
Notice having been filed showing that the matters at issue had been amicably 
adjusted between the parties, the proceeding is dismissed. 
Mr, R. W. Gudgeon, of Chicago, Illinois, for complainant. Respondent, pro se. 
Mr. Joseph T. Murphy, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER OF DISMISSAL — 

On March 9, 1945, complainant filed a formal complaint against 
the respondent under the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 1940 ed. 499a et seg.). Respondent answered, assert- 
ing a counterclaim and requesting an oral hearing. The formal 
hearing was scheduled for April 16, 1946, but on April 13 the parties 
requested in writing a postponement of the hearing pending negotia- 
tions for a settlement of the case. 

On May 2, 1946, advice was received from the Fruit and Vege- 
table Branch of the Production and Marketing Administration that 
a satisfactory settlement had been made and that the files could be 
closed. Therefore, since the issues have been amicably adjusted 
between the parties, the proceeding is hereby dismissed. 

Service hereof shall be made on the parties. 


(A. D. 1228) 
PACA DOC. No. 4534.* Decided May 15, 1946. 


Dismissal—Settlement Between Parties 
Complaint for reparation dismissed on notification by complainant that the 
claim against respondent had been settled. 


Mr. Charles O. Andrews, Jr., of Andrews & Patterson, 


Complainant, pro se. 
Mr. Frederick W. Woodley, Examiner. 


of Orlando, Florida, for respondent. 
Decision by Thomas J, Flavin, Judicial Officer. 
ORDER OF DISMISSAL 
This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seqg.). The formal 
complaint was received July 27, 1945, and respondent filed an answer, 


*As explained in Prefatory Note, the identities of the parties are not disclosed.— Ed. 
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Prior to the presentation of evidence, a letter was received from 
complainant which stated that the claim had been satisfactorily set- 
tled and that the complaint should be dismissed. 

In accordance with complainant’s request, the complaint is hereby 
dismissed, 

Service hereof shall be made on the parties. 


(A. D. 1229) 


Jacon J. Wetnrer v. Lowe Brorurrs. PACA Doe. No. 4350. Decided May 


22, 1946. 


Failure to Deliver—Damages 
Where the seller of a carload of peaches failed to deliver but there was no 
evidence of the market value of peaches at the time and place of seller’s 
breach, only nominal damages can be awarded. 
Broker’s Testimony as to Terms of Contract—Evidence—Weight of Evidence 


Evidence that broker issued confirmation of sale, without protest from re- 
spondent, and that complainant mailed check as down payment sub- 
stantiates broker’s testimony as to terms of contract and permits such 
testimony to prevail over unsubstantiated testimony of respondent. 


Principal and Agent—When Act of Agent Binds Principal Without 
Confirmation 
When evidence shows broker has authority to act for principal, act of agent 
can bind principal without further confirmation on part of principal. 
Measure of Damages—Failure to Deliver 


In failure to deliver, measure of damages is difference between contract price 
and market price at time and place of breach. If the goods are available 
in the quantities stated in the contract, the market price is the price for 
such quantities. 


Messrs. Hancock, Dorr, Ryan & Shove, of Syracuse, New York, for complainant. 
Mr. W. J. Webb, of Mayfield, Kentucky, for respondent. Mr. Raymond L. 
Dillman, Examiner. 


Decision by Thomas J. Flavin, Judicial O fficer, 


PRELIMINARY STATEMENT 


In a formal complaint filed August 21, 1943, under the Perishable 
Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), 
by Jacob J. Weinreb against Lowe Brothers, complainant asks for 
damages which allegedly resulted from respondent's failure to de- 
liver peaches in accordance with contract requirements. The con- 
tract to purchase and sell was negotiated by a broker who acted for 
both parties. 

The answer of respondent stated that Lowe Brothers is the name 
of a former partnership but, during the period embraced in the com- 
plaint, James A. Lowe, an individual, acted as selling agent under 


the name of Lowe Brothers, for certain growers of peaches.  Re- 
spondent admitted that J. F. MacNulty, the broker, negotiated the 
sale of peaches to complainant but denied that respondent confirmed 
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the sale; denied the authority of the broker to confirm the sale for 
respondent ; and denied that any contract to sell was made by or for 
respondent. Respondent alleged that the peaches were not shipped 
for the reason that there was no contract requiring shipment, and 
denied having violated the act. 

A copy of the report of investigation was served on complainant 
by registered mail on March 6, 1944, and in like manner on re- 
spondent on March 7, 1944, together with a copy of the complaint. 

The parties waived an oral hearing. Proof in support of the 
complaint and answer has been submitted in the form of depositions. 

It appears from the deposition of the broker, located at Albany, 
New York, that he talked to James Lowe, on August 1, 1943, who 
said he had 10 carloads of U.S. No. 1 Kentucky Elberta peaches, 
size 2 inches and up, for sale at $7.00 per bushel, f.o.b. shipping 
point; that the broker said he would quote respondent’s offer to 
the trade, meaning to his customers, which he did; and that on the 
following day complainant called him as to shipment of two car- 
loads, and the broker in turn called respondent who confirmed the 
order for shipment of one carload to complainant that day or the 
following day, and a second carload on August 5, and the broker 
then, on August 2. wired complainant that respondent had con- 
firmed complainant’s order for shipment of one carload on August 
2 or 3, and another carload on August 5. It-is also shown in the 
record that the broker issued the usual broker’s memorandum of sale 
and in a telephone conversation with the broker on August 3. re- 
spondent asked for a deposit of $500 per carload. 

Jacob J. Weinreb testified that on August 3 he sent $500 to re- 
spondent as a deposit on one carload and awaited receipt of the car 
number before sending a like deposit on the second carload; that 
no peaches were delivered; that he investigated and found that on 
August 6 and 7, 1948, the price range for U.S. No. 1 Elberta peaches 
on the market at Syracuse, New York, was $4.60 to $4.65 per one- 
half bushel; and that the normal carload of the size stated would 
be 396 bushels. The testimony of Weinreb as to the market value 
of peaches at Syracuse, New York, was corroborated by the testi- 
mony of Anthony Mollica, a wholesale dealer in fruits at Syracuse. 

James A. Lowe testified, in part, that in 1948 he arranged to sell 
peaches for certain Graves County, Kentucky, growers; that Mae- 
Nulty, the broker, asked him to ship complainant two carloads of 
peaches but that he never confirmed the order, and if MacNulty 
confirmed such an order he did so without authority from him; that 
he received complainant’s check for $500 but did not deposit the 
check or use the funds and did not know what became of the cheek. 


Lowe said he sent a telegram to complainant dated August 6 because 








5 A.D. 400 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


MacNulty inquired as to whether he could furnish Weinreb two 
‘arloads of peaches and the wire was to let him know that he could 
not do so. Lowe denied that he confirmed a sale of two carloads to 
complainant as testified by MacNulty. 

FINDINGS OF FACT 

1. Complainant is an individual whose post office address is Syra- 
cuse, New York. 

2. Lowe Brothers is a trade name under which respondent James 
A. Lowe conducts business as a selling broker at Mayfield, Kentucky. 
John W. Lowe was not a partner of James A. Lowe at the time of 
the purchase of peaches described below. James A. Lowe is referred 
to herein as respondent. During the period covered in the complaint 
respondent was licensed under the act. 

3. On August 2, 1948, complainant, acting through J. I’. Mac- 
Nulty, a broker of Syracuse, New York, purchased two carloads of 
Elberta peaches from respondent, acting as selling agent for certain 
unnamed growers, at $7.00 per bushel f.o.b. Mayfield, Kentucky, for 
shipment to Syracuse, New York, 

4. The broker, J. F. MacNulty, after negotiating the contract 
to sell on August 2, 1943, issued a broker’s memorandum in writing 
of the contract and furnished complainant and respondent with a 
copy thereof. 

5. Respondent failed to ship the peaches to complainant in ac- 
cordance with such contract to sell. 

6. The formal complaint was filed on August 21, 1943, and 
within nine months after the cause of action accrued. 


CONCLUSIONS 

One of the questions presented by respondent’s answer is the 
authority of the broker to confirm the sale. Respondent admits that 
at the time mentioned in the complaint J. F. MacNulty negotiated 
with complainant for the sale of some peaches by respondent to 
complainant but denies that any contract was made. It appears 
from the broker’s memorandum of a telephone conversation he had 
with Lowe during the early morning of August 1 that Lowe offered 
10 carloads of Kentucky Elberta peaches, grade U.S. No. 1, size 2 
inches and up, at $7.00 per bushel f.o.b. Kentucky. Complainant 
was contacted by the broker who placed his order for two carloads. 
On August 2 the broker issued and furnished the parties with copies 
of his standard memorandum of sale. The broker stated that at 
10:30 a.m. on August 2 Lowe called him and “definitely confirmed” 
the order. On August 3 Lowe called the broker and said he had 
shipped one carload the previous day in car IC 54801. At the same 
time he requested a deposit of $500 to satisfy the “growers” which 


complainant subsequently forwarded to respondent to apply on the 
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first carload. However, this carload was not delivered to complain- 
ant but diverted to a Chicago dealer. It will be seen from the fore- 
going that respondent confirmed the two-carload order of complain- 
ant. However, respondent’s confirmation was not essential, since the 
broker was respondent’s agent he was authorized to confirm the sale 
for his principal. Respondent’s failure to object to the terms and 
conditions of sale stated in the broker’s memorandum thereof gives 
additional verity to the transaction. The evidence indicates clearly 
that the broker had authority to confirm the contract to sell and did 
so for respondent. C.F. Schaefer Company v. Zimmerman Brothers, 
PACA Docket No, 1803, S. 1308; 7) & S Repacking Company, Ine. 
v. Louis Del Sesta, PACA Docket No. 24387, S. 1577, and H. D. 
Sojourner & Company Vv. Wiener. PACA Docket No, 2461, S. 1889. 

Respondent contends further that he is not a dealer but merely 
received peaches at his warehouse from certain growers, prepared 
them for shipment and negotiated the sale thereof for a compensa- 
tion as agent for the growers. Respondent says that the growers 
objected to the sale to complainant and refused to enter into the 
contract or to authorize MacNulty to make the sale. In this con- 
nection James A. Lowe testified that he did have a telephone con- 
versation with MacNulty who “asked me if I could ship Jacob J. 
Weinreb two cars of peaches at $7.00 a bushel. [T told him IT was 
doubtful as to whether I could and T could not unless 1 was able to 
get some peaches out of the country .. = 

Attached to the complaint as an exhibit is a copy of a wire from 
James Lowe to complainant on August 6. Lowe said that “due to 
adverse weather conditions.” it looked like he would not be able to 
“supply peaches that MacNulty was speaking of ...° These state- 
ments sound more like those of a seller rather than the language of 
an agent acting for certain growers, There is nothing in the testi- 
mony of the broker indicating that he understood respondent was 
acting as a selling agent. Even though respondent was acting as an 
agent only the evidence fails to show that the growers were identi- 
fied by name or otherwise. The rule of law applicable to such a 
statement of facts is that disclosure of an agency is not complete 
for the purpose of relieving the agent from personal liability unless 
it embraces the name of the principal. Without that, the party deal- 
ing with the agent may understand that he intended to pledge his 
personal liability and responsibility in support of the contract, and 
for its performance. In such a situation, the agent becomes subject 


to all the liabilities, express or implied, created by the contract, in 


the same manner as a principal. Ageney, Am. Jur. § 404, Dodge v. 
Blood, 299 Mich, 364, 300 NW. 121, 188 ALR 322; /ospe Thorn v. 
Poe, 174 Md., 242, 198 Atl, 582, 118 ALR 682. Also see Ottawa 
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Produce Company v. Chazy Orchards, Ine..2 A.D. 51; L. J. Vogel v. 
I. Rothstein & Son, PACA Docket No. 194, S. 147, 

Another question presented concerns complainant’s proof of dam- 
ages. Section 67 of the Uniform Sales Act provides that where the 
property in the goods has not passed to the buyer, and the seller 
wrongfully neglects or refuses to deliver the goods, the buyer may 
maintain an action against the seller for damages for nondelivery. 
The measure of damages is the loss directly and naturally resulting, 
in the ordinary course of events, from the seller’s breach of con- 
tract. Where there is an available market for the goods in question, 
the measure of damages, in the absence of special circumstances 
showing proximate damages of a greater amount, is the difference 
between the contract price and the market or current price of the 
goods at the time or times when they ought to have been delivered, 
or, if no time was fixed, then at the time of the refusal to deliver. 
The market price shown should be the price for the goods in the 
quantities stated in the contract, if the goods are available in such 
quantities. Grand Tower Company vy. Phillips, 90 U.S. 471, 480 
(1874): Mewson-Herzog Supply Co. v. Minnesota Brick Co., 55 
Minn. 530, 57 N.W. 129 (1893). See also Righter v. Clark, 78 Conn. 
9, 60 Atl. 741 (1905). The evidence in the present proceeding is 
limited to the range of market prices in sales to the wholesale trade 
at Syracuse during the period that the shipments, if made, should 
have reached that market. The word wholesale, as used in the evi- 
dence, seems to indicate sales from a warehouse in less than carload 
lots. The market price which the complainant must establish is the 
price for carload lots. The evidence in the record does not establish 
that peaches were not available in carloads. To award damages on 
the basis of the difference between the contract price and the price 
at which complainant would have resold the peaches in less than 
carload lots would be to award complainant his assumed_ profits 
although he had not attempted to buy a replacement car and, there- 
fore, had not complied with the prerequisite for recovering lost 
profits as special damages. Indeed, such an award would include 
more than cost and profit and would give complainant an amount 
in excess of proper compensation for the injury suffered because 
complainant has not handled the peaches and has not incurred the 
expenses of resale which would have to come out of the proceeds 
of resale. ///inois Central Railroad Co. v. Crail, 281 U.S, 57 (1930). 
Respondent’s failure to deliver was, and is, in violation of section 2 
of the act but, since complainant has not proved the amount of his 
damages, only nominal damages should be awarded. The facts 


should be published. 
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ORDER 

Within 30 days from the date of this decision, respondent, James 
A. Lowe, shall pay complainant, as reparation, one dollar ($1.00). 

The facts, as set forth herein, shall be published. 

As to John W. Lowe the complaint is dismissed. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation, and 
as to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 1230) 
PACA DOC. No. 4468.* Decided May 22, 1946. 


Dismissal—Settlement Between Parties 


Complaint for reparation dismissed on notification by complainant that its 
claim against respondent had been settled. 


Messrs. Sherman & Strahan, of Los Angeles, California, for complainant. Mr. 


Fred Stua, of Cleveland, Ohio, for respondent. Mr. Frederick W. Woodley, 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER OF DISMISSAL 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seg.). The com- 
plaint was filed on February 9, 1945, and respondent answered and 
requested an oral hearing. Before the proceeding was set down for 
oral hearing, the complainant’s representative advised by letter that 
complainant’s claim has been amicably settled with the respondent. 
Consequently, the complaint is hereby dismissed. 

Service hereof shall be made upon the parties. 


(A. D. 1231) 


PACA DOC. No. 4439.* Decided May 24, 1946. 


RR RT 


Dismissal of Petition for Reconsideration 


é Petition for reconsideration dismissed where all matters of law and fact raised 
and relied upon by petitioner were considered in previous order. 


Mr. R. W. Gudgeon, of Chicago, Illinois, for respondent. 
Decision by Thomas J. Flavin, Judicial Officer. 


ORDER DISMISSING PETITION FOR RECONSIDERATION 
In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a ef seg.), the com- 
plainant was awarded reparation against the respondent by order 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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dated April 23, 1946, and the respondent has filed a petition for 
reconsideration on the ground that certain findings of fact are con- 
trary to the evidence, but a careful review of the evidence in this 
proceeding discloses that full and adequate consideration has been 
given to all questions raised by the respondent. 

Since it is concluded that the decision in this proceeding is in 
accord with the facts as disclosed by the evidence in the record and 
the questions raised by the petition for reconsideration were ade- 
quately considered in the decision of April 23, 1946, the petition is 
dismissed without making prior service on the complainant. 

This order and the order of April 23, 1946, shall become effective 
20 days after the date hereof. ' 

Service hereof shall be made on the parties. 


(A. D. 1232) 


Ernest E. Fapter CoMPANY v. SAM SAROFF CoMPANY. PACA Doc. No. 4493. 
Decided May 27, 1946. 
Failure to Account in Full—Measure of Damages—Shortweight 


If the seller delivers to the buyer a quantity less than the contract requires and 
the buyer accepts or retains the goods, knowing that the seller will not 
perform in full, the buyer must pay for the goods delivered at the contract 
rate. 

Partnership—Liability of New Partner 


A complaint against a partnership will be dismissed as to a partner who at the 
time of the transaction in controversy was not a member of the firm if 
by the law of the State where the partnership is operating a new partner 
is not accountable for liabilities incurred before he became a partner. 


Evidence—Failure to Establish Novation 


The evidence in this proceeding does not establish the making of a new agree- 
ment at the time of the telephone conversation between the parties on the 
day the shipment arrived. 

Messrs. Jeter & Earhart, of Kansas City, Missouri, for complainant. Messrs. 
Rice, Miller & Hyatt, of Kansas City, Kansas, for respondent. Mr. Ben- 
jamin H. Davis, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

In this proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 1940 ed. 499a e¢ seq.) the complainant, Ernest 
I. Fadler Company, seeks reparation for failure of the respondent, 
Sam Saroff & Company, to account in full for one carload of apricots. 
Since the amount claimed as damages is less than $500, the proceed- 
ing has been conducted under the shortened procedure. A copy of 
the report of investigation made by the Fruit and Vegetable Branch 
was served on the complainant’s attorneys on May 18, 1945, and 
on the respondent on May 19, 1945. 

The complaint and answer show this controversy to have arisen 
in the following manner: On July 23, 1943, a contract to sell was 
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consummated between the complainant, as seller, and the respondent, 
as buyer, for one carload of apricots, consisting of 1,088 lugs of 18 
pounds each, to be shipped from South Perry, Utah, on July 24, 1943, 
to the respondent at Manhattan, Kansas, at an agreed price of $2.95 
per lug, or for a total sale price of $3,209.60 f.o.b. shipping point. 
The shipment arrived at destination on July 31, 1943, at which time 
the discovery was made that the weight of the lugs did not average 
18 pounds, and, at this time, prior to acceptance by the respondent, 
there was a telephonic discussion between the parties as to the manner 
in which an allowance would be made for the weight shortage. The 
parties are in disagreement as to whether an agreement to modify 
the contract was made in this conversation. Without further nego- 
tiations between the parties, the shipment was accepted by the re- 
spondent and remittance made to the complainant in the amount of 
$2,488.49, computed by deducting for short weight at the rate of four 
pounds per lug and for extra freight from the original sales price 
of $3,209.60. 

The only operative fact in issue concerns the agreement, if any, 
made by the parties, at the time of the discovery of the short weight, 
in the telephone conversation relating to an allowance. 

The complainant alleges that on being informed of the short 
weight, it requested the respondent to obtain correct weights from 
the inspector for the railroad in order that an adjustment might be 
sought from the original shipper, and that, without further agree- 
ment between the parties as to a modification of the contract, the 
respondent accepted the shipment, sold it for $3,009.08, and remitted 
the original purchase price less a deduction for four pounds per lug 
short weight and excess freight. The complainant further alleges 
that the acceptance and selling of the goods by the respondent during 
the time when there was no agreement between the parties as to the 
sale price renders the respondent liable for the reasonable value 
thereof, such value to be established by the amount received by the 
respondent on resale. 

The respondent alleges that the shipment was of short weight; 
that a delay of two days in its time of arrival at Manhattan, at- 
tributable to the billing of the car by the complainant or its represen- 
tative, caused the cancellation of a profitable resale contract; that 
the quality was not equal to contract specifications;.and that as a 
compromise of all these issues the parties, by their telephone con- 
versation, agreed to modify the contract by the allowance of a deduc- 
tion of four pounds per lug from the original sale price. 


In the complaint filed it was alleged, on information and belief, 
that the respondent was a partnership composed of Joseph E. Ander- 
son and Sam Saroff, trading and doing business as Sam Saroff & 
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Company. The respondent denied this allegation and stated that 
at the time of the transaction involved herein Sam Saroff, an indi- 
vidual, was doing business as Sam Saroff & Company. 


FINDINGS OF FACT 


1. Complainant is a partnership, composed of Ernest E. Fadler 
and Frank Kenworthy, doing business as Ernest E. Fadler Com- 
pany, whose address is Produce Exchange Building, Kansas City, 
Missouri. 

2. Respondent is an individual, Sam Saroff, whose address is 
Manhattan, Kansas, and at the time of the transaction involved in 
this proceeding, was duly licensed under the act and was doing 
business as Sam Saroff & Company. 

3. On July 23, 1943, complainant sold to the respondent one car- 
load of Utah apricots in car PFE 97626, to be 18 pounds per lug 
average weight, 75 percent to 85 percent U. S. No. 1, 1% inches 
up, mostly 114 inches up, at the agreed price of $2.95 per lug f.o.b. 
shipping point, or a total sale price of $3,209.60. 

4. The carload shipment, consisting of 1,088 lugs of Utah apricots, 
arrived in Manhattan, Kansas, on July 31, 1943, at which time re- 
spondent advised complainant that there was a shortage in weight, 
and complainant requested respondent to secure evidence of the exact 
shortage in order that an allowance might be sought from the 
original shipper. 

5. The respondent, without further notice to the complainant 
concerning the amount of short weight, accepted and sold the ship- 
ment, remitting to the complainant as the purchase price the sum 
of $2,488.49, computed by deducting for short weight at the rate of 
four pounds per lug and excess freight charges from the original 
contract price of $3 209.60. 

6. The actual shortage in weight of the apricot shipment was an 
average of 1% pounds per lug. 

7. The price of the shipment, figured at the contract rate, was 
the contract price of $3,209.60 less $261.12, which represents a credit 
of 24 cents per lug for an average shortage of 1%4 pounds. 

8. An informal complaint was filed by the complainant on 
December 28, 1943, which was within nine months after the cause 
of action arose. 


: CONCLUSIONS 
The respondent’s allegation that Joseph E. Anderson was not a 
member of the respondent firm at the time of the transaction in con- 
troversy is substantiated by records of the Department of Agricul- 
ture, of which official notice is taken. Consequently, since a new 








vs = YW 


VVS 








itiattiaatarnndeneaeeienieamaemm ete anahe teak ddiemmmeenadeeainnldaeameiee ancae tae ee ina aiiah ieinettine iadiend aaeemeaiaaieene anes adie nie ommend, aad meaner teen eee 


ERNEST E. FADLER CO v. SAM SAROFF & CO. 5 A.D. 407 


partner in a firm operating in the State of Kansas is not accountable 
for liabilities incurred prior to entry into the firm, unless it is speci- 
ficially shown that such liabilities were assumed in the partnership 
agreement, the complaint insofar as directed against Joseph E. 
Anderson should be dismissed. Rohlfing & Co. v. Carter, 53 Kan. 
251, 36 Pac. 336 (1894); Cross v. Burlington National Bank, 17 Kan. 
336 (1876); Chastain v. Baxter, 139 Kan. 381, 31 P (2d) 21, 94 
(1934). 

On the decisive substantive issue in the case, i.e., the factual ques- 
tion as to whether the parties reached a new agreement at the time 
of the telephone conversation on the day the shipment arrived, it is 
concluded that no agreement was made, the matter being left in a 
status of abeyance while the complainant awaited exact information 
as to the shortage in weight. This conclusion is reached by deter- 
mining the credibility of the evidence relating to the point. The 
direct evidence on the issue is that found in the depositions of re- 
spondent Saroff and witness Genworthy, the partner in the com- 
plainant firm who participated in the conversation. 

Kenworthy denied that there was any agreement other than that 
the respondent was to secure information as to the exact shortage 
and inform the complainant. Saroff’s testimony was equally posi- 
tive in denial of the complainant’s allegation and followed the al- 
legations, contained in the answer, to the effect that an allowance of 
four pounds per lug was granted by the representative of the com- 
plainant in order to settle several objections—namely, some shortage 
in weight, delay in shipment, and defective quality—which the re- 
spondent had raised. The testimony of the complainant’s represen- 
tative prevails because of substantiation by exhibits showing the 
-position taken by the complainant at the time of the transaction and 
complainant’s understanding of the transaction at times prior to 
litigation. The exhibits referred to are copies of communications ad- 
dressed to the respondent. On July 31, 1948, the date of arrival of 
the shipment, the complainant requested, by telegram, that the short- 
age be checked by a railway inspector and verified. After receipt on 
or about August 5, 1943, of the respondent’s remittance with deduc- 
tions noted on the statement of account, the complainant addressed 
three letters to the respondent requesting a verification of the short- 
age claimed. None of these requests were answered and the com- 
plainant, in December, by direct request of the railroad secured a 


/ 


verification of 1% pounds shortage per lug. The date on the state- 
ment transmitted by the railway inspector indicates that it had been 
in the possession of the respondent since July 31, 1948, the date the 


shipment arrived and the date of the telephone conversation. In 


none of these communications from the complainant, which were all 
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sent prior to the filing of a complaint, is there any indication that 
there had been any question between the parties except the amount 
of shortage and none of the language used indicates that there had 
been any discussion or compromise on the basis of four pounds per 
lug. The only exhibit of the respondent relating to the testimony 
on the issue of whether a modified agreement was made is a note on 
the reverse side of the accounting rendered with the remittance on 
August 5, 1943. In this note the respondent, in the first paragraph, 
stated: “Apricot lugs weighed short as per our telephone conversa- 
tion. Have deducted for demurrage and extra ice bill and enclosing 
same.” In a second paragraph the following statement is made: 
“Have deducted on apricots for 4# per lug shortage or 64¢ per lug 
total of $696.32.” This language does not state that there was an 
agreement as to four pounds per lug deduction and by the selection 
of words and the pargraph arrangement seems to consciously avoid 
such a statement. Further, the note was written after receipt of the 
complainant’s telegram urging that information of the exact short- 
age be transmitted. 

The respondent introduced some evidence, by way of the report 
of investigation, that a profitable resale contract was lost because of 
a two-day delay of the shipment while en route. No counterclaim 
or set-off was based on this evidence; it was presumably introduced 
in an attempt to prove that there was additional reason for a modi- 
fication to have been made in the telephone conversation. Inasmuch 
as time was not made of the essence in the original contract and there 
is evidence in the report of investigation to the effect that the re- 
spondent had such notice of the delay as to have been in a position 
to have avoided it, it is unlikely that this argument concerning 
delay could have been used effectively to induce the complainant 
to compromise. The respondent also alleged that the shipment was 
defective as to quality, but no evidence was introduced as proof of 
this fact. 

The only remaining question is as to the amount complainant is 
entitled to recover. When a seller offers a buyer a quantity less 
than had been contracted for and the buyer accepts the lesser amount 
a new contract is created. In the absence of a showing of intention 
to the contrary the terms of this contract are the same as those of 
the original bargain except as to quantity. Uniform Sales Act, Sec. 
44(1); Williston, Contracts, (Rev. Ed.) Secs. 958, 1387. 

Section 44 (1) of the Uniform Sales Act provides, in part: 


“Where the seller delivers to the buyer a quantity of goods less than 
he contracted to sell, ... if the buyer accepts or retains the goods so 
delivered, knowing that the seller is not going to perform the contract in 
full, he must pay for them at the contract rate... . 





. 
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The contract rate was $2.95 each for lugs of 18 pounds each, but 
delivery was made of lugs averaging 16% pounds each. Deducting 
a proportionate amount of the contract price for each pound of 
shortage a credit of twenty-four cents per lug is allowed, or a total 
credit of $261.12. Deducting this amount and the $2,488.99 paid 
by respondent, from the contract price of $3,209.60, the sum of $459.49 
is the amount still owing by the respondent. Chicago Lock Co. v. 
Kirchner, 199 Wis. 30, 225 N.W. 185 (1929); Bloom v. Arthur 
Walker & Co., 175 N.Y. Supp. 150 (1919) ; Vowey v. Coates, Bennett 
& Reidenbuch, 168 N.Y. Supp. 76 (1917). 

The failure of respondent to make full payment was, and is, in 
violation of section 2 of the act and reparation should be awarded 
for the amount stated above. 


ORDER 

The complaint insofar as directed to respondent Joseph E. An- 
derson is hereby dismissed. 

Within 30 days from the date of this order, respondent Sam Saroff 
& Co. shall pay to the complainant, as reparation, $459.49, with in- 
terest thereon at 5 percent per annum from. August 5, 1943, until 
paid. 

The facts and circumstances, as set out herein, shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment of reparation and 
as to service upon the parties, this order shall become effective 20 
days after its date. 


(A. D. 1233) 


SEARS BrorHers & COMPANY v. MARKET STREET PRODUCE AND/OR HAVENS BROK- 
ERAGE ComMPANy. PACA Doc. No. 4549. Decided May 27, 1946. 


Failure to Pay Purchase Price—Effect of Failure to Answer—Dismissal of 
Complaint against Buyer’s Broker—Agent 


Where complainant sold a mixed carload of lettuce and carrots to respondent, 
seller and buyer both acting through broker-agents, and complainant joined 
the buyer and his agent in a complaint to recover the price, and the buyer 
failed to answer the complaint, it is held: (1) in accordance with the 
rules of practice under the act, the buyer's failure to answer operated as a 
waiver of hearing and was also deemed to be an admission of the facts 
alleged in the complaint as true; (2) the buyer’s failure to pay the agreed 
price constitutes a violation of the act and warrants an award thereof to 
complainant; and (3) since the buyer’s agent acted only in that capacity, 
the complaint is dismissed as to him. 


Mr. John L. McCarthy, of Watsonville, California, for complainant. Market 
Street Produce, of Beaumont, Texas, respondent, pro se. Havens Brokerage 
Company, of Beaumont, Texas, respondent, pro se. Mr. Raymond L. 
Dillman, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
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PRELIMINARY STATEMENT 

The complaint in this proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.) was 
filed August 1,.1945. Complainant, Sears Brothers & Company, 
alleges that it sold to the respondents a mixed carload of lettuce 
and carrots at agreed prices per crate f.o.b. Watsonville, California, 
plus $50 for top ice; that the commodities were shipped to Beau- 
mont, Texas, where they were accepted by respondents, who failed 
and refused to pay complainant the price, in violation of section 
2 of the act. 

A copy of the complaint was served on the Havens Brokerage 
Company by registered mail on December 14, 1945, and on the Market 
Street Produce in like manner on January 9, 1946. In service letters 
which accompanied the complaints the attention of each respondent 
was called to section 47.8(c) of the rules of practice (10 F.R. 2209 
et seq.) which provides that failure to file an answer within the 
20-day period stated in the rule, shall constitute a waiver of hear- 
ing and be deemed to be an admission of the allegations of the com- 
plaint as true. 

In a letter dated December 18, 1945, from Havens Brokerage 
Company, signed by F. F. Havens, it is stated that this company 
acted in the transaction as broker only. 

The Market Street Produce has not answered the formal com- 
plaint and is in default. 


FINDINGS OF FACT 

1. Complainant is a corporation having its principal place of 
business at Watsonville, California. 

2. Market Street Produce is a trade name under which G. P. 
Marie, an individual, is engaged in business as a dealer in perish- 
able agricultural commodities at Beaumont, Texas, and who, during 
the period covered in the complaint, was licensed under the act. 

3. Havens Brokerage Company is a trade name under which 
KF. F. Havens, an individual, is engaged in the business of buying 
and selling perishable agricultural commodities for others, as a 
broker, at Beaumont, Texas. During all of the period covered in the 
complaint, said respondent was licensed under the act. 

4. On or about June 15, 1945, complainant, acting through the 
Watsonville Brokerage Co, of Watsonville, California, sold to re 
spondent, G. P. Marie, doing business as Market Street Produce, 
acting through the Havens Brokerage Company, of Beaumont, Texas, 


as buying agent, 226 crates of lettuce, size 5, and S82 crates, size 6, 
at $3.25 per crate,and 10 crates of carrots at $3.00 per crate, f.o.b. 
Watsonville, California. The lettuce and carrots were loaded at 
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Watsonville in car 1C 53100 and were shipped in interstate com- 
merce to the respondent, Market Street Produce, at Beaumont, 
Texas, at the prices stated, plus $50 for top ice and a brokerage 
charge of $25, making the total cost $1,106. 

5. Car IC 53100 arrived at Beaumont, Texas, on June 28, 1945, 
at 2:00 o'clock p.m. The delivering railroad notified the Market 
Street Produce of such arrival the same day at 3:00 o’clock p.m. 
The Market Street Produce paid the freight on the shipment, 
amounting to $389.27, and started to unload the lettuce and carrots 
on June 30, and completed the unloading on July 2, 1945. 

6. Market Street Produce, the buyer of the lettuce and carrots 
contained in said car IC 53100, failed and refused to pay complain- 
ant the agreed price or any part thereof. There is due and owing 
complainant from said respondent $1,106. 

7. The complaint was filed on August 1, 1945, and within nine 
inonths after the cause of action alleged therein accrued. 


CONCLUSIONS 

The record shows that Market Street Produce purchased the com- 
modities specified in the findings of fact, acting through a broker, 
Havens Brokerage Company. After receiving notice of the arrival 
of the car at Beaumont, Market Street Produce paid the freight and 
unloaded and accepted the shipment. The failure of Market Street 
Produce to answer the complaint operates as an admission of the 
truth of the facts alleged therein. It is concluded, therefore, that the 
failure of Market Street Produce, the buyer, to pay the agreed 
purchase price was, and is, in violation of section 2 of the act; that 
reparation should be awarded complainant against the buyer; that 
the facts should be published; and that the complaint should be 
dismissed as to Havens Brokerage Company since it appears this 
respondent acted as the buyer’s agent only. 


ORDER 

Within 30 days from the date of this decision the respondent, G. P. 
Marie, doing business as Market Street Produce, shall pay com- 
plainant, as reparation, $1,106, with interest thereon at 5 percent per 
annum from June 20, 1945, until paid. 

The facts as set forth herein shall be published. 

As to F. F. Havens, doing business as Havens Brokerage Com- 
pany, the complaint is dismissed, 

Copies hereof shall be served on the parties by registered mail or 
in person and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 


after its date. 
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CONSENT DISMISSAL 
A. D. 1234. PACA Doc. No. 4533.* Decided May 15, 1946. Messrs. March 
é Rossiter € Henry C. Nichols, of Chicago, Illinois, for complainant. Messrs. 
Halverson & Applegate, of Yakima, Washington, for respondent. Mr. Frederick 
W. Woodley, Examiner. Decision by Thomas J. Flavin, Judicial Officer. 


=. 





*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 











1943 PACA DECISIONS HITHERTO UNREPORTED 


(A. D. 1235) 
PACA DOC. No. 4217.* Decided May 5, 1948. 


Dismissal of Complaint and Counterclaim—Payment—Settlement 


Where complainant sold respondent two truckloads and a carload of lettuce 
at prices per crate f.o.b. shipping point, and respondent issued and de- 
livered separate checks to complainant which were accepted, it is held 
that since the acceptance of the checks for the two truckloads was made 
without protest, and the payment for the carload having been made on 
the basis of settlement, the complaint and respondent’s counterclaim 
should be dismissed. 


Mr. Leyden E. Brown, of Oswego, New York, for complainant. Messrs. Bern- 
stein, Weiss € Tomson, of New York, New York, for respondent. Mr. 
Raymond L. Diliman, Examiner. 

Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 

PRELIMINARY STATEMENT 

On April 27, 1942, * * * filed a formal complaint under the Per- 
ishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a 
et seqg.), to recover from respondent, * * *, the unpaid portion of 
the purchase price of 3 interstate shipments of lettuce. Respondent 
answering denies liability, and by counterclaim alleges that it suf- 
fered damages from the failure of complainant to furnish lettuce 
which conformed to warranty. Complainant replied to the counter- 
claim denying liability. 

The amount claimed as damages in the complaint is not in excess 
of $500, and the parties have submitted evidence in the form of 
verified statements of facts. Copies of the report of investigation 
were served on the parties by registered mail on July 27, 1942. 


FINDINGS OF FACT 

1. Complainant is an individual whose address is * * *, — 

2. Respondent is a corporation whose address is * * *, and dur- 
ing the period covered by the complaint was licensed under the act. 

3. On July 16, 1941, complainant sold to respondent, for ship- 
ment from * * *, to * * *, 2 truckloads of lettuce at $1 per crate 
for crates containing 2 dozen heads, and $1.50 per crate for crates 
containing 3 dozen heads, f.o.b. * * *. 

4. On July 17, 1941, complainant sold to respondent for ship- 
ment from * * * to * * *, a carload of lettuce to be of the same 
quality as the truckloads, at $1.20 per crate, f.o.b. * * *. The let- 
tuce was shipped in car MDT 20683, and was accepted by re- 
spondent at * * *. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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5. On July 18, 1941, respondent issued 2 checks in payment for 
the truckloads of lettuce, which were accepted. 

6. On August 26, 1941, respondent issued and delivered to com- 
plainant a check for $500, bearing the notation: “This check is in 
settlement of ... MDT 20683.” Complainant had previously agreed 
to an allowance of $89.10 and wired respondent as follows: “. .. The 
allowance I made you was full settlement of our account with 
ORs. 0:aie" 

7. Complainant filed an informal complaint on October 27, 1941, 


which was within 9 months after the cause of action accrued. 


5 CONCLUSIONS 
Complainant having accepted the proceeds of the 2 checks deliv- 
ered by respondent for the truckloads without protest, and the op- 
posing claims of the parties as to the carload having been fully set- 
tled, the complaint and the countercomplaint should be dismissed. 


ORDER 
The complaint and the countercomplaint are dismissed, effective 
20 days after the date of this order. 
Copies hereof shall be served on the parties by registered mail 
or in person. 


(A. D. 1236) 
PACA DOC. No. 4242.* Decided May 7, 1943. 


Dismissal of Complaint on Complainant’s Motion 


Where respondent partnership and the individual members thereof were 
charged in the complaint with a failure truly and correctly to account 
promptly to their principal for the net proceeds realized on sale of oranges 
for the principal’s account, and while the complaint was pending re- 
spondents’ license terminated, the complaint, on complainant’s motion, is 
dismissed. 


Respondent, pro se. Mr. Raymond L. Dillman, Examiner. 
Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 
ORDER OF DISMISSAL 

This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), insti- 
tuted by a complaint dated November 25, 1942. Respondents are 
charged in the complaint with having failed truly and correctly to 
account promptly to their principal for the proceeds collected about 
June 25, 1941, from the sale in interstate commerce of a shipment 
of oranges. Copies of the complaint were served on respondents on 
January 5, 1943. The complaint was signed by * * *, Chief, Fruit 


“As explained in Prefactory Note, the identities of the parties are not disclosed.—Ed. 
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and Vegetable Branch, who has filed a motion for dismissal of the 
complaint, alleging that respondents’ license has terminated and that 
complainant considers it inadvisable to prosecute the complaint 
further. Service of such motion was made on respondents by regis- 
tered mail on April 2, 1943. 

The complaint herein is dismissed, effective 20 days after the date 
of this order. 

Copies hereof shall be served on the parties by registered mail 


or in person. 


(A. D. 1287) 
PACA DOC. No. 4230.* Decided May 10, 19438. 


Dismissal—Order to Show Cause—Withdrawal of Application for License 


Where applicant for a license to engage in the business of handling fresh 
fruits and vegetables has now made payment in full to the shipper, the 
applicant’s request to withdraw his application for a license is granted, 
and the order to show cause is dismissed. 


Applicant, pro se. Mr. Charles W. Bucy, of Washington, D. C., for the Govern- 
ment. Mr. Raymond L. Dillman, Examiner. 
Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 


culture. 


ORDER OF DISMISSAL 

On August 28, 1942, * * *, of * * *, applied for a license under 
the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 
ed. 499a et seqg.), to engage in the business of handling fresh fruits 
and vegetables in interstate commerce as a commission merchant, 
dealer, or broker. By order of * * *, Chief, Fruit and Vegetable 
Branch, applicant was ordered to show cause why his application 
for license should not be denied because of his having in 1941 made 
misleading statements to an interstate shipper of produce and hav- 
ing failed to account to the shipper, in violation of the act. 

In a letter dated March 22, 1943, applicant states that he has 
moved from * * *, to * * *, has filed another application for license, 
and wishes to withdraw the application involved in this proceeding. 
* * * also requests withdrawal of the order to show cause, stating 
in a memorandum to the Hearing Clerk that applicant has now 
made payment in full to the shipper. 

Applicant’s request to withdraw his application for a license is 
granted, and the order to show cause is dismissed. This order shall 
become effective 20 days after its date, and shall be served on appli- 
cant by registered mail or in person. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.— Ed. 
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(A. D. 1238) 


PACA DOC. No. 4208.* Decided May 20, 1948. 


Return of Application and Refund of Fee 


Where applicant on July 10, 1942, applied for a license to engage in the business 
of handling of fresh fruits and vegetables and by order dated July 31, 1942, 
was required to show cause why such application should not be denied but, 
by memorandum dated March 29, 1943, the Chief of the Fruit and Vege- 
table Branch stated that the applicant is no longer in business, the latter’s 
application for a license should be returned and the $10 fee should be re- 
funded to him. 


Applicant,-pro se. Mr. Raymond L. Dillman, Examiner. 


Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture, 
ORDER OF DISMISSAL 

On July 10, 1942, * * *, of * * *, applied for a license under the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 
499a et seg.), to engage in the business of handling fresh fruits and 
vegetables in interstate commerce, as a commission merchant, dealer 
or broker. By order dated July 31, 1942, * * *, Chief, Fruit and 
Vegetable Branch, required applicant to show cause why such ap- 
plication should not be denied. * * *, by letter dated February 27, 
1943, addressed to the hearing clerk, and * * *, Fruit and Vegeta- 
ble Branch, by memorandum dated March 29, 1943, state that ap- 


plicant is no longer in business, his application for license has been 
returned, and that the $10 fee has been refunded to him. 

Therefore, the order to show cause and the proceeding based 
thereon are dismissed, effective 20 days after this date. A copy 
hereof shall be served on the applicant. 


(A, D. 1239) 
PACA DOC. No. 4217.* Decided May 25, 19438. 


Petition of Reconsideration—Suspension of Prior Order 


Complainant's petition for reconsideration of prior order dismissing complaint 
and counterclaim warranted suspension of original order for the purpose 
of providing additional time to make service of the petition for recon- 
sideration and to give consideration thereto on the merits. 


Complainant, pro se. 
Decision by Thomas J, Flavin, Assistant to the Secretary of Agri- 
culture. 


SUPPLEMENTAL ORDER 
By order dated May 5, 1948, the complaint and respondent’s 
counter-complaint were dismissed. On May 21, 19438, complainant 


filed a petition for reconsideration of the decision and order of dis- 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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missal. For the purpose of providing additional time to make 
service of such petition on respondent in accordance with the rules 
of practice, and to consider such petition on the merits, the order 
of May 5, 1943, is hereby suspended. 

Copies hereof shall be served on the parties by registered mail 


or in person. 


(A. D. 1240) 
PACA DOC. No. 4263.* Decided May 28, 1948. 


Dismissal—Settlement Between Parties 


Where issue had been joined and thereafter complainant stated by letter dated 
May 3, 1943, that settlement had been made, the complaint is dismissed. 


Complainant. pro se. Respondent, pro se. Mr. Raymond L. Dillman, Examiner. 
Decision by Thomas J. Flavin, Assistant to the Secretary of Agqri- 
culture. 


ORDER OF DISMISSAL 
By a letter dated May 3, 1943, complainant stated that this case 
has been settled, and asked that it be closed. Therefore, the com- 
plaint herein is dismissed. 


CONSENT DISMISSAL 
A. D. 1241. PACA Doc. No. 3842.* Decided May 28, 1943. Mr. David Learner, 
of Brooklyn, New York, for complainant. Mr. Hyman Holtman, of Hartford, 
Connecticut, for respondent. Mr. Raymond D. Dillman, Examiner. Decision 
by Thomas J. Flavin, Assistant to the Secretary of Agriculture. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed., 





COURT DECISIONS 
UNITED STATES Vv. Woop et al., 61 F. Supp. 175. Decided June 1, 1945. 
DISTRICT COURT, D. MASSACHUSETTS 
Civil Action No. 210 


Action to Enforce Compliance with Order—Full and Fair Hearing 
Before Secretary 
Handler cannot complain in an action to enforce compliance with a milk 
marketing order that he had no opportunity to defend himself where the 
handler had a full and fair hearing before the Secretary of Agriculture 
with respect to the validity of the order, 61 F. Supp. 175.* 


Administrative Law—Exhaustion of Administrative Remedy 

Review provisions of act whereby a handler may file a petition stating that 
any obligation imposed in connection with an order is not in accordance 
with law, prescribes an exclusive procedure for the determination of such 
issues, 61 F. Supp. 175.* 

Where a statute provides for a remedy within the administrative framework, 
such remedy must be exhausted before access may be had to a court of 
equity, 61 F. Supp., 175.* 

[776|+ Action by the United States of America and others against 
Harry Emerson Wood, Weiler-Sterling Farms Company, and others 
to compel compliance with terms of a milk marketing order for the 
Greater Boston, Mass., marketing area. On motion by defendant 
last named for leave to amend its answer and by the United States 
for summary judgment pursuant to Rule 56 of the Federal Rules of 


Civil Procedure, 28 U.S.C.A. following section 723¢. 


Motion to amend answer denied and motion for summary judg- 
ment granted, with adjustment as to interest as indicated in opinion. 

Edmond J. Brandon, U.S. Atty.. and Joseph M. Hargedon, Asst. 
U.S. Atty., both of Boston, Mass., for plaintiff. 

Martin Witte, of Boston, Mass., for defendant. 


SweEENEY, District Judge. 

This case involves two motions. The first has been filed by the 
defendant for leave to amend its answer; the second by the United 
States for summary judgment pursuant to Rule 56 of the Federal 
Rules of Civil Procedure, 28 U.S.C.A. following section 723c. Find- 
ings of fact are based on the pleadings and supporting affidavits. 


FINDINGS OF FACT 
This action was originally brought in March, 1939, to compel the 
defendant, Weiler-Sterling Farms Company (hereinafter referred 
to as the defendant), and others to comply with the terms of Order 
No. 4, a milk marketing order for the Greater Boston, Massachusetts, 
marketing area. Order No. 4 was promulgated under the authority 
of the Agricultural Marketing Agreement Act of 1937, 50 Stat. 246, 


*Reference to each point involved in this case will be found in Index-Digest in this issue of 


Agriculture Decisions.—Ed. ae 
tItalic figures in brackets refer to first word beginning a page in 61 F. Supp.—Ed. 
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7 U.S.C.A. § 608c, hereinafter referred to as the Act. The com- 
plaint, among other things, requested an order directing full com- 
pliance with the reporting and other provisions of Order No. 4 and 
for the payment of all amounts due or to become due from the de- 
fendant to the Market Administrator. 

A preliminary injunction was issued herein which directed this 
defendant and other defendants to file reports and make all payments 
then due or to become due under Order No. 4. Thereafter the re- 
ports were filed and the amounts due through December 26, 1939, 
were paid. 

On or about January 2, 1940, the defendant filed a petition with 
the Secretary of Agriculture under section 8c (15) (A) of the Act 
in which it requested a review and determination of its status under 
Order No. 4. On or about April 1, 1940, this petition was dismissed 
without prejudice on motion of the defendant. 

In October, 1940, an action was brought in the District of Maine 
for the purpose of enforcing the provisions of Order No. 4 against 
Norway Dairy, Inc., a Maine corporation, which was engaged in 
the busi- [777]¢ ness of handling milk in that state from January 
16, 1938, to August 31, 1939. In this action the defendant, Norway 
Dairy, Inc., appeared and answered and admitted that it was a 
handler as alleged, and further admitted its obligation to the Market 
Administrator to make payment of all amounts due under the order. 
On November 19, 1940, a stipulation was entered between the United 
States and Norway Dairy, Inc., which secured the compliance by 
the latter of all the terms and conditions of the order. ‘Thereafter 
reports were filed by Norway as to milk handled by it during the 
above period. Still later the Market Administrator issued bills to 
Norway Dairy, Inc., with respect to milk that was set forth in their 
reports. These bills included charges allocated to producer settle- 
ment funds, administration expenses, and marketing services, aggre- 
gating $29,979.90. 

On October 5, 1942, the Market Administrator notified the de- 
fendant that it appeared that during 1938 and 1939 the defendant 
had actually handled the milk reported by Norway Dairy, Inc., and 
that the defendant was liable for such handling. Relevant portions 
of this notification were as follows: 

“On the basis of information received I have made a determina- 
tion that Weiler-Sterling Farms Co. was actually the handler of all 
milk reported in the name of Norway Dairy, Inc. At the present 


time my auditors are engaged in making the necessary adjustments 
to bring these additional quantities of milk into your account with 
my office. 








5 A.D. 420 AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


61 F. Supp. 175 


“For the period August 1-31, 1942,.Weiler-Sterling Farms Co.’s 
operations resulted in a credit of $69.14 to its producer settlement 
account. This credit is being applied to the indebtedness which 
originally stood in the name of Norway Dairy, Inc. Future credits 
will be applied in this way until the account has been settled. * * *.” 

On October 21, 1942, a petition under section 8c (15) (A) of the 
Act, requesting a review of such action of the Market Administrator, 
was filed with the Secretary of Agriculture. 

On November 14, 1942, the Market Administrator, having com- 
pleted the computation referred to in his notice of October 5, notified 
the defendant that he had transferred the debit accounts of Norway 
Dairy, Inc., to the debit account of Weiler-Sterling, and that he had 
applied toward that account all credits then due Weiler-Sterling and 
would, likewise, apply all credits which might thereafter become 
due to it. The debit accounts thus transferred totaled $29,979.90. 

After crediting the amount deducted on October 5, 1942, the unpaid 
balance was $29,896.58. Weiler-Sterling avers that the aggregate of 
the credits which the Market Administrator applied as of November 
14, 1942, and thereafter to December 4, 1944, was $932.36. 

As a result of a pre-trial conference held before Judge Wyzanski, 
a memorandum! was prepared by him, dated December 22, 1942, 
which reads in part as follows: “In the proceedings involving 
Weiler-Sterling Farms Company, the situation is in some respects 
expected to be like the Henshaw case. Application has been filed 
by the Company with the Secretary of Agriculture. It is expected 
that the application will be amended. The Secretary has not yet in 
any way passed upon the application. After the Secretary has 
passed upon the application and a review by the courts, if any, has 
been completed, the disposition in this case of the Weiler-Sterling 
Farms Company matter shall conform to the disposition finally 
achieved in the matter where the Weiler-Sterling Farms Company 
has already applied to the Secretary of Agriculture for review. In 
the event that the Company does not seek judicial review of the 
Secretary of Agriculture’s rulings the rulings of the Secretary of 
Agriculture shall be regarded as the guide for the judgment to be 
entered in this procedure.” 

In January, 1943, the defendant moved to amend the petition be- 
fore the Secretary in order to include the controverted November 
14, 1942, billing. The motion to amend the petition was granted by 
the Secretary. 

On October 2, 1948, Norway Dairy, Inc., forwarded its check for 
$5,000 payable to the Market Administrator on account of the obliga- 
tions imposed by him upon said Norway Dairy, Inc. This check was 
accepted and in due course it was paid. 


INo opinion for publication. 
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In October 1943 a furmal hearing on the defendant’s petition be- 
fore the Secretary was held at Boston, Massachusetts.2 The [178]t 
record of the hearing consists of some 365 pages of testimony and 
28 exhibits. The defendant thereafter filed briefs, and oral argu- 
ment was held before the presiding officer on November 2, 1948, 
at Washington, D. C. The record of the oral argument occupies 
38 additional pages of transcript. On May 8, 1944, an order was 
made in the proceeding before the Secretary upholding the con- 
tested billing by the Market Administrator. In effect the Secretary 
decided that the Weiler-Sterling-Norway Dairy, Inc., arrangement 
was substantially similar to that between the Stuart Milk Company 
and the Green Valley Creamery, Inc. In the latter situation the 
corporate facade was ignored in fixing the obligation of the handler. 
Green Valley Creamery, Inc. v, United States, 1 Cir., 108 F. 2d 342; 
Parker vy. United States, 1 Cir., 126 F. 2d 370, 1 Cir., 129 F. 2d 
374, 1 Cir., 135 F. 2d 54. 

On June 22, 1944, formal demand was made upon the defendant 
for the amounts due under the decision of the Secretary. On July 
6, 1944, the defendant made a payment of $12,500 on account thereof, 
and indicated that it expected the preparation of a motion for judg- 
ment. The United States accordingly filed a motion for summary 
judgment. On January 23, 1945, the defendant moved for leave to 
amend its answer so as to include defenses unsuccessfully litigated 
before the Secretary. It also seeks to assert on the same basis a 
counterclaim for the return of the $12,500 payment on account 
which it made on July 6, 1944, as well as the $932.36 in accumulated 
credits which had been applied against this account. 

The net amounts due from the defendant after crediting all pay- 
ments and credits are set forth in the motion for summary judgment 
as follows: 

“(a) The sum of $13,960.58 for producer-settlement. 

“(b) The sum of $91.80 for expenses of administration. 

“(c¢) The sum of $85.31 for marketing services. 

“(d) The sum of $208.68 representing unpaid payments to pro- 
ducers from January 16, 1988 to January 15, 1939; the said amounts 
representing the net balance due the plaintiff as of December 2, 1944, 
all making a total of $14,345.87 to be paid by said defendant.” 

The defendant contends that the amount of $14,345.87 is some 
$3,000 in excess of its obligations even after deducting therefrom the 
$5,000 paid by Norway Dairy, Inc., and the $12,500 paid by Weiler- 


2The War Food Administrator succeeded to and assumed such functions and powers of the 
Secretary of Agriculture as of April 19, 1948, under E. O. 9334 of the President, 50 U.S.C.A. 
Appendix, § 601 note, 8 F.R. 5423. Therefore all references to the “Secretary” relating to 
dates after April 19, 1948, refer to the War Food Administrator acting pursuant to such 


authority. 
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Sterling. The discrepancy is caused by the questioned applicability 
of Section 904.10 of Order No. 4 to the amounts here involved. 

In essence the defendant’s position is that the Market Adminis- 
trator was not vested with the jurisdiction or authority to adjudge 
the defendant to be the handler of the milk in question; that he had 
no jurisdiction or authority to bill the defendant for such milk or 
to determine the amount of such bill; and that, in consequence, the 
Market Administrator’s action is a mere nullity which can be attacked 
in a District Court of the United States without reference to any 
statutery period of limitation for the institution of such proceedings. 
The defendant further maintains that the Market Administrator did 
not afford him an opportunity to be heard prior to such billing in 
violation of the due process clause of the Fifth Amendment of the 
Constitution of the United States. 

Section 8c (15) of the Agricultural Marketing Agreement Act 
of 1937 provides in part as follows: 

Petition by Handler and Review. “(15) (A) Any handler sub- 
ject to an order may file a written petition with the Secretary of 
Agriculture, stating that any such order or any provision of any 
such order or any obligation imposed in connection therewith is not 
in accordance with law and praying for a modification thereof or 
to be exempted therefrom. He shall thereupon be given an oppor- 
tunity for a hearing upon such petition, in accordance with regula- 
tions made by the Secretary of Agriculture, with the approval of the 
President. After such hearing, the Secretary shall make a ruling 
upon the prayer of such petition which shall be final, if in accordance 





























with law. 

“(B) The District Courts of the United States (including the 
district court of the United States for the District of Columbia) 
in any district in which such handler is an inhabitant, or has his 
principal place [179]t of business, are hereby vested with jurisdic- 
tion in equity to review such ruling, provided a bill in equity for that 
purpose is filed within twenty days from the date of the entry 
of such ruling. * * * If the court determines that such ruling is not 
in accordance with law, it shall remand such proceedings to the 
Secretary with directions either (1) to make such ruling as the court 
shall determine to be in accordance with law, or (2) to take such 
further proceedings as, in its opinion, the law requires. * * *” 

[1, 2] It is a well settled principle that where a statute pro- 
vides for a remedy within the administrative framework this remedy 
must be exhausted before access may be had to a court of equity. 
Anniston Manufacturing Co, v. Davis, 301 U.S. 337, 57 S.Ct. 816, 
81 L.Ed. 1143; Sunshine Anthracite Coal Co. v. Adkins, 301 U.S. 
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381, 60 S.Ct. 907, 84 L.Ed. 1263. Equally well established is the 
doctrine that where a right of review is conferred by statute the 
aggrieved party is bound to pursue that method of appeal in the 
orderly processes of the administration of the law. White v. John- 
son, 282 U.S. 367, 51 S.Ct? 115, 75 L.Ed. 388; American Bond & 
Mortgage Co. v. United States, 282 U.S. 374, 51 S.Ct. 118, 75 L.Ed. 
395. 

[3,4] Section 8c (15) (A) of the Act provides a method of re- 
view whereby any handler subject to an order may file a petition 
with the Secretary of Agriculture stating that any obligation im- 
posed in connection with an order is not in accordance with law. 
This section of the Act prescribes an exclusive procedure for the 
determination of such issues. LaVerne Co-op. Citrus Ass’n v. United 
States, 9 Cir., 143 F. 2d 415; United States v. Hogansburg Milk Co., 
Ine., D.C., 57 F. Supp. 297. Paragraph (B) of section 8¢ (15) 
specifically limits the jurisdiction of the District Courts to review 
the Secretary’s action to cases where “a bill in equity * * * is filed 
within twenty days after the entry of such ruling.” This provision 
establishes an exclusive method for judicial review, and a District 
Court has no jurisdiction to entertain an appeal concerning the ac- 
tions of the Market Administrator except in pursuance thereof. 
United States v. Ridgeland Creamery Co., DC., 47 F. Supp. 145. 


[5] In the instant case judicial review was not requested by the 
defendant within the prescribed time limit. Not having filed an 
appeal within the statutory period the defendant is precluded from 
challenging the action of the Market Administrator in the present 


enforcement. proceeding. 

[6] I cannot agree with the defendant’s position that, since the 
Market Administrator exceeded his authority under Order No. 4, his 
action in determining that Weiler-Sterling was the handler and 
in billing it for the milk in question was a mere nullity and review- 
able in this proceeding. If the Market Administrator overreached 
his authority then it was “an obligation imposed not in accordance 
with law” within the terms of the statute, and the defendant is put 
to his statutory remedies. 

The reliance of the defendant on the dictum in La Verne Co-op. 
Citrus Ass’n y. United States, supra, is misplaced. That dictum 
concerned an invalidity, apparent on its face, of a general order 
analogous to Order No. 4, and not an unauthorized action by the 
Market Administrator purporting to act under the authority of a 
valid general order. In the latter instance the statutory remedy is 
exclusive. 

[7-9] The defendant contends that the failure of the Market Ad- 
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ministrator to give him an opportunity to be heard before the trans- 
fer of the Norway obligation to his account constitutes a denial of 
due process of law. It is clear that, when administrative action 
is taken in an adversary proceeding without affording adequate 
notice and opportunity to defend to interested parties, basic con- 
stitutional rights are invaded. Morgan v. United States, 304 U.S. 
1, 58 S.Ct. 773, 999, 82 L.Ed. 1129; Ohio Bell Telephone Co. v. 
Public Utilities Commission, 301 U.S. 292, 57 S.Ct. 724, 81 L.Ed. 
1093. This does not mean that the hearing must invariably precede 
the administrative action. Where considerations of administrative 
expediency weigh heavily, and where opportunity for a full and 
adequate hearing is available within the administrative process, no 
fundamental rights are transgressed when the hearing follows, rather 
than precedes, the action of the administrative agency. Phillips v. 
Commissioner of Internal Revenue, 283 U.S. 589, 51 S.Ct. 608, 75 
L.Ed. 1289; Bowles v. Willingham, 321 U.S. 503, 64 S.Ct. 641, 88 
L.Ed. 892. I believe that the instant case falls within the authority 
of these decisions. The defendant has had a full and fair hearing 
before the Secretary and should not now be heard to com- [180]t 
plain that he has had no opportunity to defend himself in the 
administrative proceedings. 

[10] The defendant’s contention that the relief sought in the 
motion for summary judgment is not within the scope of the plead- 
ings in this action is unsupportable. It is true that the adminis- 
trative determination of the amounts actually due from the defend- 
ant as a handler did not occur until after the institution of this action. 
However, it should be pointed out that this complaint was filed 
against some 68 defendants, including Weiler-Sterling, for violations 
and threatened violations of Order No. 4. When this action was 
instituted in 1939 it was impossible to determine with any degree 
of accuracy what amounts were due from each defendant. In its 
prayer for relief the Government asked for an injunction ordering 
the several defendants “to file all reports and to pay all amounts 
now due and owing under the provisions of said order”. The pre- 
liminary injunction which subsequently was issued recognized that 
the defendant’s obligation was not irrevocably fixed at the date of 
the complaint by requiring the payment of all amounts due “or that 
hereafter become due”. This indicated the court’s expectation that 
the limits of the defendant’s obligation would be defined with 
greater exactitude at some future time. 

[11] When the pre-trial conference was held before Judge Wy- 
zanski the parties were clearly apprised of the fact that the charges 
here in dispute were considered within the scope of this action. 
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The context of Judge Wyzanski’s memorandum supports this con- 
clusion. The pre-trial proceeding is the latest summary of the state 
of the case before trial, and is controlling on the issue now sought 
to be raised by this defendant concerning the scope of the pleadings. 
See Rule 16, Federal Rules of Civil Procedure, 28 U.S.C.A. fol- 
lowing section 723c. There is no element of surprise in compelling 
the defendant to proceed on the present state of the record, and 
his rights are not prejudiced thereby. Furthermore, the letter writ- 
ten by defendant’s counsel which accompanied the payment of $12,500 
on July 6, 1944, indicates that the amounts in controversy are within 
the scope of this action. 

There remains for consideration the question whether the $14,345.47 
demanded in the motion for summary judgment is excessive by almost 
$3,000, as the defendant maintains. The answer turns on the ap- 
plicability of section 904.10(i) of Order No. 4 to the charges involved 
in this motion. This section reads as follows: “Any balance due 
pursuant to this section to or from the market administrator on the 
10th day of any month, for which remittance has not been received 
in, or paid from, his office by the close of business on that day, shall 
be increased one-half of 1 percent, effective the 11th day of such 
month.” 

[12] It may be conceded that the amounts due from this defend- 
ant are technically balances due from a handler. This section was 
intended as a means of securing the prompt payment of amounts due 
under the provisions of Order No. 4. However, I believe that its 
application was intended to be limited to those cases arising in the 
normal functioning of the administration of the order. I do not 
believe that it was intended to apply to an unusual transaction of the 
type under consideration in the instant case, where an obligation 
is transferred in bulk from the purported handler to the real handler. 
The amounts levied under the terms of this section are not properly 
assessed against this defendant. His obligation is fixed by the final 
decision of the Secretary on May 8, 1944, with interest on unpaid 
balances from that date. 


CONCLUSIONS OF LAW 


In the light of the foregoing, the motion for summary judgment 
is granted with the adjustment as to interest indicated above. The 
motion to amend the defendant’s answer is denied. 
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ANTICIPATED LIVESTOCK RECEIPTS 
Revised rate of return and estimate of__..------------------- 






BooKS AND RECORDS 
Prior Order Modified 
Prior order entered herein modified so that records required 
to be kept thereunder shall relate to the basic order of 
December 7, 1943, as heretofore or hereafter modified__-_1218 






CEASE AND DESIST 
Application of Schedule of Rates and Charges Presently in 
Effect 
On the basis of the whole record including evidence received 
at the re-opened hearings and evidence received at the 
original hearing in this proceeding and the arguments and 
motions presented in connection therewith, respondent is 
ordered to cease and desist from applying the schedule 
of rates and charges now in effect and in lieu thereof to 
apply the rates and charges set forth in paragraph 79 of 
this order within 30 days after the date hereof; im- 
pounding of funds is ordered to continue through 29 days 
after the date of the order, after which date the impounded 
funds are to be distributed as if the rates prescribed herein 
2 had been effective of January 6, 1944; revised rate of re- 
turn and estimate of anticipated livestock receipts is or- 
dered as set forth in paragraphs 54 and 65-69 hereof____ 1216 
Rates and Charges for Stockyard Services 
On and after 30 days from the date of this decision, respond- 
ent is ordered to cease and desist from charging for its 
stockyard services in accordance with its tariff now on 
file, and shall not publish, demand, or collect any rate 
or charge for the furnishing of any stockyard service 
more or less than the rate or charge for that service 
set forth in paragraph 16 hereot........--......-2......<. 1219 
Using proceeds belonging to consignors for dealers own business 1220 


























DISMISSAL 
Intervenors’ Petition to Reopen 
Since the allegations in the- intervenors’ petition to reopen 
either have been made previously in this proceeding and 
have been considered, or are irrelevant, the prayer of 
the petition is denied and the petition is dismissed_-__-__- 
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Suspension of trading privileges for failure to file------------ 1215 
TRADING PRIVILEGES 
Suspension of 
For failing to file reports required by the Commodity Ex- 
change Act, respondent’s trading privileges on contract 
markets are suspended for 90 days --------------------- 1215 
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Motion to Reopen 
Where the Production and Marketing Administration re- 
quested that the proceeding be reopened on the ground 

that a deficit existed in respondent's “shippers’ proceeds” 
account, the request to reopen is dismissed on the motion 

of the Production and Marketing Administration stat- 

ing that respondent has eliminated the shortage in the ac- 








1217 39362 
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IMPOUNDED FUNDS 

















DipORIIEG OE: we oneeencnceaauacsasenwaneasaee eee 1216 362 
MOTION TO REOPEN 
Dismissal of, because of elimination of deficit in account----~--- 1217 3638 
RATES AND CHARGES 
Sigevern sePVieGs- <2. 56oh aso e see ceeec eae 1219 372 
REGISTRATION 
Suspension of 
Respondent, a commission firm and dealer, is ordered to cease 
and desist from using proceeds belonging to consignors 
for financing his own business, to continue to deposit such 
funds in a separate bank account, to keep records clearly 
showing the proper handling of such funds, and since 
respondent’s unlawful practices have continued over a 
long period of time after ample warning and after 
promises to discontinue the practices, his registration as a 
market agency is suspended for a period of 30 days____-- 1220 373 







SUPPLEMENTAL GONSENT ORDER 
oxtension of Rates and Charges 
Rates and charges now in effect at respondent’s stockyards 
are herewith extended until further order__--------~--- 










SUPPLEMENTAL ORDER 
Extension of Time for Filing Petition 
Request of respondent to extend time for submission of pe- 
tition for extension or modification of order of Decem- 
Ber 20 TS4G.. orate. oo inn er Seah ens a ih cate caren Ch 1221 377 
Prior order modified as to books and records_______-____--__-_~ 363 














TARIFF FOR STOCKYARD SERVICES 
Publication and Filing of 

Within 20 days from the date of this decision, respondent 
is ordered to publish and file, pursuant to the act and the 
regulations thereunder, a tariff for its stockyard showing 
all rates and charges for stockyard services it furnishes, 
including feed and insurance, and all rules and regula- 
tions affecting or determining such rates and charges, 
which tariff shall include the rates and charges shown 
in paragraph 19, such tariff to become effective on the 
30th day after the date of this order_______.____________ 
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Failure to keep proper records 375 


Using proceeds belonging to consignors for dealers own business 1220 375 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
CONTRACTS 
Breach of 

Where the buyer refuses to accept the goods, or wrongfully 
repudiates the contract before performance, the damage 
which may be recovered by the seller is, where there is an 
available market for the goods in question, and in the ab- 
sence of special circumstances showing proximate damage 
of a greater amount, the difference between the contract 
price and the market price at the time when the goods 
ought to have been accepted, but the seller must use rea- 
sonable diligence to minimize the damage by attempting to 
resell the goods for the best possible price, crediting the 
buyer with the net proceeds of the sale 


Broker’s Testimony as to Terms of 
Evidence that broker issued confirmation of sale, without 
protest from respondent, and that complainant mailed 
check as down payment substantiates broker’s testimony 
as to terms of contract and permits such testimony to 
prevail over unsubstantiated testimony of respondent__-- 1229 
Damages for breach of 1226 
DAMAGES 
Measure of, based on— 
breach of contract 
failure to deliver commodity 
shortweight 
Measure of, for Failure to Deliver 
In failure to deliver, measure of damages is difference be- 
tween contract price and market price at time and place of 
breach. If the goods are available in the quantities stated 
in the contract, the market price is the price for such 
quantities 


Mitigation of 


DISMISSAL 
Complaint dismissed against buyers’ agent acting only as agent- 
Dismissal of complaint against new partner 
On Complainant’s Motion 
Where respondent partnership andthe individual members 
thereof were charged in the complaint with a failure 
truly and correctly to account promptly to their prin- 
cipal for the net proceeds realized on sale of oranges 
for the principal’s account, and while the complaint was 
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pending respondents’ license terminated, the complaint, 
on complainant’s motion, is dismissed__---------------- 


Petition for Reconsideration 
Petition for reconsideration dismissed where all matters of 
law and fact raised and relied upon by petitioner were 
considered in previous order 


Settlement Between Parties 
Complaint for reparation dismissed on notification by com- 
plainant that its claim against respondent had been set- 
1227:397; 1228:397; 1230:403; 1240 


Settlement by Payment 

Where complainant sold respondent two truckloads and a 
carload of lettuce at prices per crate f.o.b. shipping point, 
respondent issued and delivered separate checks to com- 
plainant which were accepted, it is held that since the 
acceptance of the check for the two truckloads was made 
without protest, and the payment of the carload having 
been made on the basis of settlement, the complaint and 
respondent’s counterclaim should be dismissed 


Withdrawal from Business 

Where applicant on July 10, 1942, applied for a license to en- 
gage in the business of handling of fresh fruits and vege- 
tables and by order dated July 31, 1942, was required to 
show cause why such application should not be denied but, 
by memorandum dated March 29, 1943, the Chief of the 
Fruit and Vegetable Branch stated that the applicant 
is no longer in business, the latter’s application for a 
license should be returned and the $10 fee should be 
refunded to him 


Withdrawal of Application 
Where applicant for a license to engage in the business of 
handling fresh fruits and vegetables has now made pay- 
ment in full to the shipper, the applicant’s request to 
withdraw his application for a license is granted, and the 
order to show cause is dismissed 1237 
EVIDENCE 
Broker’s testimony as to terms of contract____---_-----------. 1229 
Failure to Establish Novation 
The evidence in this proceeding does not establish the mak- 
ing of a new agreement at the time of the telephone 
conversation between the parties on the day the ship- 
ment arrived 
Pathuce. te Siam WAG: <6 not onde daenecn cn oeeudkcmewewee 
Failure to show sale by sample 





5 A.D. 430 INDEX-DIGEST OF AGRICULTURE DECISIONS 


MAY 1946 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


A.D. 
No. Page 


FRAUD 
Seller’s Failure to Discolse Information in Sale after Inspec- 


tion as not Constituting 

Where buyer purchased tomatoes after inspection, the seller’s 
failure to disclose his knowledge of the condition of 
the tomatoes or the contents of an inspection certificate 
does not constitute fraud 


PARTNERSHIP 
Liability of New Partner 
“A complaint against a partnership will be dismissed as to a 
partner who at the time of the transaction in con- 
troversy was not a member of the firm if by the law of 
the State where the partnership is operating a new part- 
ner is not accountable for liabilities incurred before he 
became a partner 
PAYMENT 
Acceptance of check on basis of settlement as constituting----_ 


PRINCIPAL AND AGENT 
Liability of Commission Merchant for Acts or Omissions of 
his Agent 
Under the terms of the Perishable Agricultural Commodi- 
ties Act, 1930, and by virtue of the nature of respondent’s 
business (brokerage business involving interstate trans- 
actions and activities), the acts of respondent’s agent 
during the course of his employment are held as acts 
of the respondent, for which the latter is liable under 
the act 
Limitation and restriction upon agent’s authority, when not 
NN i ig at 5 ee an ee ee ee ee ee 


When Act of Agent Binds Principal Without Confirmation 
When evidence shows broker has authority to act for prin- 
cipal, act of agent can bind principal without further con- 
firmation on part of principal 1229 
When Principal Estopped to Deny Agency 
Where respondent denied liability for breach of contract of 
purchase and sale on the ground that its agent had no au- 
thority to make the contract in question, it is held that 
by entrusting its agent with the management of its 
office and permitting him to perform the duties of that 
office, without notifying members of the trade that his 
authority was limited, respondent thereby clothed its 
agent with apparent and ostensible authority and held 
him out to the public as possessing the power to act for 
respondent in all matters pertaining to the business of 
the company, and that when a principal thus clothes his 
agent with such indicia of authority, he becomes liable 
for that agent’s acts, whether the liability is based upon an 





INDEX-DIGEST OF AGRICULTURE DECISIONS 5 A.D. 431 


MAY 1946 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


A.D. 
No. Page 


PRINCIPAL AND AGENT—Continued 
When Principal Estopped to Deny Agency—Continued 


implied agency, or an agency by estoppel, and whether 
he actually intended to be bound or not, and he will be 
estopped to deny the agency 1226 


RECONSIDERATION 
Dismissal of petition for 1231 


Suspension of Prior Order 
Complainant’s petition for reconsideration of prior order dis- 
missing complainant and counterclaim warranted suspen- 
sion of original order for the purpose of providing addi- 
tional time to make service of the petition for reconsidera- 
tion and to give consideration thereto on the merits_-__-- 


REPARATION 
Failure to Account in Full 
If the seller delivers to the buyer a quantity less than the 
contract requires and the buyer accepts or retains the 
goods, knowing that the seller will not perform in full, the 
buyer must pay for the goods delivered at the contract 


Failure to Deliver 
Refusal to deliver a carload of cabbage because of disagree- 
ment between the parties in connection with a prior and 
distinctly separate transaction is a failure to deliver with- 
out reasonable cause within the meaning of the act, and 
therefore, complainant is entitled to an award of repara- 
tion for loss sustained in the amount of the difference be- 
tween the contract price and the f.o.b. market value at the 
time and place the commodity should have been delivered 
Wr POBROREOMS 9.x 5c eo ee 


Where the seller of a carload of peaches failed to deliver 
but there was no evidence of the market value of peaches 
at the time and place of seller’s breach, only nominal dam- 
ages can be awarded 


Failure to Pay Purchase Price 
Where complainant sold a mixed carload of lettuce and car- 
rots to respondent, seller and buyer both acting through 
broker-agents, and complainant joined the buyer and his 
agent in a complaint to recover the price, and the buyer 
failed to answer the complaint, it is held: (1) in ac- 
cordance with the rules of practice under the act, the 
buyer’s failure to answer operated as a waiver of hearing 
and was also deemed to be an admission of the facts al- 
leged in the complaint as true; (2) the buyer’s failure to 
pay the agreed price constitutes a violation of the act and 
warrants an award thereof to complainant; and (3) since 
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the buyer’s agent acted only in that capacity, the com- 


plaint is dismissed as to him 1233 


Where evidence supported complainant’s position that the 
tomatoes were sold to respondent after an opportunity 
to inspect as many lugs as desired, it is held: (1) the 
transaction constitutes a sale after inspection, and not a 
sale by sample as contended by respondent, (2) respond- 
ent is bound by his examination and cannot later com- 
plain of defects such as he stated were evident a few 
hours after the sale, and (3) reparation is awarded com- 
plainant in amount of the purchase price__------------- 1225 


REPARATION FOR— 
Failure to accept carloads of commodity 
Failure to account in full 
Failure to deliver 
Failure to Pay— 
purchase price 


SALE BY SAMPLE 


Failure to show 


VIOLATION OF ACT 
Failure to Pay— 
purchase price 


WARRANTIES 
Lack of implied warranty after inspection of commodity- 
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ADMINISTRATIVE LAW 
Exhaustion of Administrative Remedy 
Review provisions of act whereby a handler may file a petition 
stating that any obligation imposed in connection with an 
order is not in accordance with law, prescribes an exclusive 
procedure for the determination of such issues, 61 F. Supp. 












Where a statute provides for a remedy within the administrative 
framework, such remedy must be exhausted before access 
may be had to a court of equity, 61 F. Supp. 175_------------- 










Judicial Review of Secretary’s Action 

District court has no jurisdiction to entertain an appeal concern- 
ing the actions of the market administrator except in pur- 
suance of the exclusive method for judicial review provided 
in- the: statute. Gt BW Suwon. 195... 625525 eee 








COMPLIANCE WITH ORDER 
Action to Enforce 

Handler cannot complain in an action to enforce compliance 

with a milk marketing order that he had no opportunity to 

defend himself where the handler had a full and fair hear- 

ing before the Secretary of Agriculture with respect to the 

validity of the order, 61. F. Sapp, 176...2......<.-..-..2.- se 














Effect of Failing to File Bill in Equity after Ruling by Secretary 

Where handler in an action to compel compliance with an order 
had failed to file a bill in equity after ruling by the Secretary, 
he is precluded from challenging the action of the market ad- 
ministrator in the enforcement proceeding, 61 F. Supp. 175_--- 











CONSTITUTIONAL LAW 





Administrative Expediency 
No fundamental rights are invaded when a full and adequate hear- 
ing follows, rather than precedes, the administrative action 
where considerable weight is given to administrative expedi- 
ence: Gh FD. Baty Vitikna desc nawciasckedeceseckanee ene slide 424 











Notice and Opportunity to Defend 

Basic constitutional rights are violated when an administrative 
action is taken in an adverse proceeding without affording 
adequate notice and an opportunity to defend, 61 F. Supp. 175- 











Courts 
Appeal from Administrative Decision 

Where right of review is conferred by a statute the aggrieved 

party is bound to pursue the method of appeal as provided in 

the atatate, Gi F Beit 2ibscnc nn icgewds hccwensns ieee narra Bd 
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Courts—Continued 
Scope of Pleadings 
Pretrial proceeding is controlling on issue sought to be raised by 
a defendant concerning the scope of the pleadings, 61 F. Supp. 


175 


MARKET ADMINISTRATOR 
Validity of Action of 
A handler adversely affected by action of the market administra- 
tor must pursue his statutory remedies of filing a petition with 
the Secretary and filing a bill of equity after Secretary’s ruling, 
28. (Bie: 96 owe ee eee eee 


PROVISIONS FOR AN INCREASE OF ONE PERCENT 
Inapplicability to Unusual Transactions 
Provisions of milk marketing order for an increase of one percent 
on any balance due to or from the market administrator for 
which remittance has not been received are not applicable 
where obligation therefor was transferred in bulk from a pur- 
ported handler to a real handler as such obligation was in- 
tended to be limited to cases arising in the normal functioning 
of the administration of the order, 61 F. Supp. 175____--__---- 


SUMMARY JUDGMENT 
To Compel Compliance with Order 
The government is entitled to summary judgment in an action 
to compel compliance with an order, although the adminis- 
trative determination of the amount actually due from a 
handler did not occur until after institution of the action, 
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